
  
U.S. Department of Health and Human Services 
Assistant Secretary for Planning and Evaluation 

Office of Disability, Aging and Long-Term Care Policy 

 

 
 
 
 
 

ADDRESSING LIABILITY ISSUES 
IN CONSUMER-DIRECTED 
PERSONAL ASSISTANCE 
SERVICES (CDPAS): 

 
 
 

THE NATIONAL CASH AND COUNSELING 
DEMONSTRATION AND SELECTED 

OTHER MODELS 
 
 
 
 
 
 
 
 
 

 

January 2004 



Office of the Assistant Secretary for Planning and Evaluation 
 
The Office of the Assistant Secretary for Planning and Evaluation (ASPE) is the 
principal advisor to the Secretary of the Department of Health and Human Services 
(HHS) on policy development issues, and is responsible for major activities in the areas 
of legislative and budget development, strategic planning, policy research and 
evaluation, and economic analysis. 
 
ASPE develops or reviews issues from the viewpoint of the Secretary, providing a 
perspective that is broader in scope than the specific focus of the various operating 
agencies.  ASPE also works closely with the HHS operating divisions.  It assists these 
agencies in developing policies, and planning policy research, evaluation and data 
collection within broad HHS and administration initiatives.  ASPE often serves a 
coordinating role for crosscutting policy and administrative activities. 
 
ASPE plans and conducts evaluations and research--both in-house and through support 
of projects by external researchers--of current and proposed programs and topics of 
particular interest to the Secretary, the Administration and the Congress. 
 
 

Office of Disability, Aging and Long-Term Care Policy 
 
The Office of Disability, Aging and Long-Term Care Policy (DALTCP), within ASPE, is 
responsible for the development, coordination, analysis, research and evaluation of 
HHS policies and programs which support the independence, health and long-term care 
of persons with disabilities--children, working aging adults, and older persons.  DALTCP 
is also responsible for policy coordination and research to promote the economic and 
social well-being of the elderly. 
 
In particular, DALTCP addresses policies concerning: nursing home and community-
based services, informal caregiving, the integration of acute and long-term care, 
Medicare post-acute services and home care, managed care for people with disabilities, 
long-term rehabilitation services, children’s disability, and linkages between employment 
and health policies.  These activities are carried out through policy planning, policy and 
program analysis, regulatory reviews, formulation of legislative proposals, policy 
research, evaluation and data planning. 
 
This report was prepared under contract #HHS-100-02-0018 between HHS’s 
ASPE/DALTCP and the Boston College School of Social Work.  For additional 
information about this subject, you can visit the DALTCP home page at 
http://aspe.hhs.gov/_/office_specific/daltcp.cfm or contact the ASPE Project Officer, 
Pamela Doty, at HHS/ASPE/DALTCP, Room 424E, H.H. Humphrey Building, 200 
Independence Avenue, S.W., Washington, D.C. 20201.  Her e-mail address is: 
Pamela.Doty@hhs.gov. 
 



ADDRESSING LIABILITY ISSUES IN CONSUMER-
DIRECTED PERSONAL ASSISTANCE SERVICES 

(CDPAS): 
The National Cash and Counseling Demonstration 

and Selected Other Models 
 
 
 
 
 
 
 
 
 

Charles P. Sabatino, J.D. 
Sandra L. Hughes, J.D. 

 
Commission on Law and Aging 

American Bar Association 
 
 
 
 

January 2004 
 
 
 
 

Prepared for 
Office of Disability, Aging and Long-Term Care Policy 

Office of the Assistant Secretary for Planning and Evaluation 
U.S. Department of Health and Human Services 

Contract #HHS-100-02-0018 
 
 
 
 
The research reported herein was performed pursuant to a contract awarded to Boston College Graduate 
School of Social Work by the Department of Health and Human Services (HHS), Office of the Assistant 
Secretary for Planning and Evaluation (ASPE). The opinions and conclusions expressed are solely those 
of the authors and should not be construed as representing the opinions or policy of Boston College or 
HHS/ASPE or any agency of the Federal Government. The views expressed herein have not been 
approved by the House of Delegates or the Board of Governors of the American Bar Association, and 
should not be construed as representing the policy of the American Bar Association. 



TABLE OF CONTENTS 
 
 
ACKNOWLEDGMENTS .................................................................................................iv 
 
EXECUTIVE SUMMARY ................................................................................................ v 
 
I. INTRODUCTION..................................................................................................... 1 

A. The Cash and Counseling Demonstration ...................................................... 4 
B. The Scope of this Report................................................................................. 7 
C. Methodology.................................................................................................... 8 
D. Possible Legal Bases for Claims of Liability in Connection with CDPAS ........ 8 

 
II. POTENTIAL LIABILITY ARISING FROM THE RELATIONSHIP BETWEEN 

CONSUMERS AND WORKERS .......................................................................... 14 
A. Working Liability Risk .................................................................................... 15 
B. Consumer Liability Risk................................................................................. 26 
C. Claims Involving Third Parties....................................................................... 41 
D. Potential Liability of Authorized Representatives .......................................... 44 

 
III. LIABILITY RISK OF FISCAL AGENTS................................................................ 48 

A. Potential Liability to Consumers for Breach of Contract ................................ 50 
B. Potential Tort Liability to Consumers and Workers for Failure to Pay  
 Worker........................................................................................................... 52 
C. Potential Liability to Consumers for Failure to Monitor Expenses and/or  

Detect Problems............................................................................................ 54 
D. Potential Liability Under State Audit Protective Services Laws ..................... 56 

 
IV. LIABILITY RISK OF CONSULTANTS.................................................................. 58 

A. Negligent Designation of an Authorized Representative ............................... 61 
B. Negligent Assistance in Development of the Spending Plan and  
 Back-up Plan................................................................................................. 65 
C. Negligent Assistance in Hiring, Training and Supervising Workers............... 68 
D. Negligent Monitoring ..................................................................................... 70 
E. Liability under State APS Laws ..................................................................... 74 

 
V. LIABILITY RISK FOR STATES AND OTHER GOVERNMENT ENTITIES .......... 76 

A. Failure to Obtain the Consumer’s Clear Agreement to Participate  
 in CDPAS...................................................................................................... 80 
B. Failure to Adopt Adequate Criteria and Procedures for Selection of an 

Authorized Representative ............................................................................ 83 
C. Negligent Response to Problem or Complaint Regarding Consumer’s  
 Care .............................................................................................................. 85 
D. Liability as Alleged Employer of Worker ........................................................ 87 
E. Liability for Torts of Consultants or Fiscal Agent ........................................... 91 
F. Liability for Failure to Provide Effective Emergency Back-up Care ............... 95 

 i



 
VI. LIABILITY ISSUE VARIATIONS IN OTHER MODELS OF CDPAS .................... 99 

A. California In-Home Supportive Services Program......................................... 99 
B. New York’s Consumer-Directed Personal Assistance Program  
 (CDPAP) ..................................................................................................... 110 

 
VII. CONCLUSIONS AND OPTIONS TO ADDRESS LIABILITY RISKS ................. 117 

A. Workers....................................................................................................... 118 
B. Consumers.................................................................................................. 120 
C. Authorized Representatives ........................................................................ 123 
D. Fiscal Agents............................................................................................... 125 
E. Consultant ................................................................................................... 126 
F. States.......................................................................................................... 129 

 
APPENDICES 

APPENDIX A. Table of Cases cited in Section II: Potential Liability  
 Arising from the Relationship between Consumers and  
 Workers .....................................................................................A-1 
 
APPENDIX B. Table of Other Cases that Directly Address CDPAS  
 Liability Issues .........................................................................A-20 
 
APPENDIX C. Florida: Consumer Directed Care Research Project, 

Consumer/Consultant Agreement ...........................................A-24 
 
APPENDIX D. Arkansas: IndependentChoices Representative  
 Screening Questionnaire and Designation of  
 Authorized Representative Form.............................................A-27 
 
APPENDIX E. New Jersey: Representative Description, Procedures  
 for Designation, Screening Form, and Designation of  
 Authorization Representative Form .........................................A-31 

 

 ii



LIST OF FIGURES 
 
 
FIGURE 1: Parties Involved in Cash and Counseling ..................................................... 6 
 
FIGURE 2: Parties Involved in California IHSS Program ............................................ 104 
 
FIGURE 3: Parties Involved in New York CDPAP ...................................................... 114 
 
 

 

 iii



ACKNOWLEDGEMENTS 
 
 

The authors would like to thank the many people from the Cash and Counseling 
Demonstration States who generously responded to our requests for information, 
perspective, and clarification. We especially appreciate the invaluable help provided by 
Sandra Barrett, Assistant Director, Arkansas Department of Aging and Adult Services, 
Lou Comer, Consumer Directed Care Project Director, Florida Department of Elder 
Affairs, and William Ditto, Executive Director, New Jersey Department on Disability 
Services. We likewise wish to thank the many knowledgeable people connected with 
the California In-Home Supportive Services Program and the New York State 
Consumer-Directed Personal Assistance Program who provided essential information, 
background, and experience in helping us to understand the operation of those 
programs. On the home front, we would like to that our Boston College project officer 
Kevin Mahoney, Ph.D., and Pam Doty of the Office of the Assistant Secretary for 
Planning and Evaluation at the U.S. Department of Health and Human Services for their 
vital guidance, support and assistance throughout the project. Finally, the authors would 
like to thank former intern Rebecca Harbour Partesotti for her indispensable research, 
investigation, and interviewing that so successfully helped launch this project. 
 

 
 

 iv



EXECUTIVE SUMMARY 
 
 

This report addresses the liability issues that may arise in government-sponsored 
consumer-directed personal assistance programs (CDPAS). In analyzing these issues, 
the report focuses on the programs implemented in Arkansas, Florida and New Jersey 
as part of the Cash and Counseling Demonstration, but also briefly addresses variations 
on the liability analysis for two well-established CDPAS programs, California's In-Home 
Supportive Services Program and New York's Consumer-Directed Personal Assistance 
Program. The purpose of this report is twofold: first, to identify the circumstances in 
which negligence or other misconduct could result in liability and what persons or 
entities are likely to be liable; and second, to identify steps that can be taken to reduce 
exposure to such liability. 
 

The methodology for this analysis involved review of all available program 
materials and operational procedures, relevant law and regulations, available literature 
and reports on the state programs,1 and telephone interviews with several key contacts 
from the three Cash and Counseling programs and the California and New York 
programs. Legal research revealed that there are very few reported cases that discuss 
liability issues in the context of government sponsored consumer-directed care. 
Consequently, much of the legal analysis in this report is based on either the application 
of basic legal principles of tort law or analogies to comparable situations where 
appropriate. However, in the case of claims between workers and consumers, there is 
considerable case law that is directly analogous, in the context of both traditional 
agency care and privately employed care providers. 
 

Although not identical, the Cash and Counseling programs in Arkansas, Florida 
and New Jersey share the following characteristics: 
 

• All participants are Medicaid recipients who have been determined to be eligible 
for specific numbers of hours of home care services, based on their level of need 
or claims history. 

 
• The consumer's eligibility level for traditional Medicaid long term care benefits is 

converted into a cash benefit amount or "allowance." 
 

• Consultants, who are private agencies or individuals with whom the state has 
contracted, provide supportive services to consumers to help them convert the 
cash allowance into a spending plan. Most of the consumer's allowance typically 
is used to pay wages to CDPAS workers, but consumers have the discretion to 
spend part of their allowance on a variety of goods and services that enable them 
to function more independently, such as equipment and home modifications. 

 

                                                 
1 The reports that have been prepared to date for the Cash and Counseling Demonstration are available at the 
Demonstration's website, http://www.hhp.umd.edu/aging/CCdemo/products.html. 

 v

http://www.hhp.umd.edu/aging/CCdemo/products.html


• Consultants are also responsible for advising the consumer about hiring, training 
and supervising personal assistance workers.  

 
• If the consumer is unable to or does not wish to assume the responsibility of 

directing his or her own care, the consumer has the option of designating an 
authorized representative.  

 
• In addition to providing these supportive services from consultants, the state 

contracts with one or more fiscal intermediary agencies that are available to 
perform employer bookkeeping functions for the consumer. 

 
• Once the spending plan has been completed and the workers hired, consultants 

maintain regular contact with the consumer, and consultants and/or fiscal agents 
periodically review consumer records to check for errors or overspending.  

 
In this model of consumer-directed care, the state relinquishes considerable 

control over services to consumers. This raises the concern that in the absence of state 
control, there may be a decline in the quality of care and that: (1) poor care may result 
in injury to consumers; and (2) the state or its agents may be held responsible for the 
injury. However, the preliminary data from the Cash and Counseling Demonstration 
supports the conclusion that there is no increase in risk of injury to consumers under the 
consumer-directed model of care, compared to agency-provided care.2  
 

Building on that conclusion, this analysis of liability risk (i.e., the risk of being held 
legally responsible for the injury suffered by another) finds that the risk of liability as 
between the consumer and the worker is no greater than that encountered under 
agency provided care. In addition, because in many cases family members serve as 
CDPAS workers under this model of care, there is, as a practical matter, less likelihood 
that the parties will seek compensation for personal injuries in the courts.  
 

Putting aside any impact of familial relationships, personal assistance workers face 
a heightened theoretical risk of liability if they are negligent in performing caregiving 
duties, compared to agency provided care, because in the latter structure the agency 
shoulders the ultimate responsibility for injury under the doctrine of vicarious liability. 
Absent the agency, the individual worker employed by the consumer bears the sole 
legal responsibility for injuries caused by the worker's negligence. However, the 
practical likelihood of liability is influenced by the extent of assets or insurance owned 
by a prospective defendant. Individuals providing personal assistance are likely to have 
insignificant assets compared to agencies and in practical terms, are therefore likely to 
be "judgment proof."  
 

In the case of injury to workers while on the job, liability risk is affected dramatically 
by the availability of workers' compensation. Where workers are not covered by 
workers' compensation benefits, consumers who have assets are more likely to be 
                                                 
2 Leslie Foster, et al., Does Consumer Direction Affect the Quality of Medicaid Personal Assistance in Arkansas? 
(2003). [http://aspe.hhs.gov/daltcp/reports/arqual.htm]  
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subject to suit for compensation if a worker is injured on the job, because of the 
absence of other remedies. Workers' compensation provides a relatively simple 
administrative remedy to injured workers and, at the same time, bars most personal 
injury actions by the worker against the consumer.  
 

With respect to other actors in the provision of services -- i.e., the state 
sponsoring agency, consultants, fiscal agents, public authorities (as in 
California), or consumer-directed provider agencies (as in New York) -- this 
analysis finds that their liability risk is limited to the specific tasks they perform, 
with minimal risk of vicarious liability for personal injury negligently caused by 
personal assistance workers. The risk of direct liability is also relatively very low 
because of each actor's limited functions. Thus, in general, delivering home care 
services through the Cash and Counseling model or a similar consumer-directed 
structure results in a relatively low level of liability risk where employer and 
support functions are "unbundled" in a clearly defined and communicated 
fashion.  

 
Seeking to provide a broad taxonomy of all possible tort liability risks, this report 

identifies the following liability risks for each of the actors in consumer-directed care: 
 
 
Worker's Liability Risk 
 

Section II.A and Section II.C discuss the following liability risks for workers: 
 

• Negligent caregiving. Case law demonstrates that individual workers face a 
significant risk that they may be found liable if they are negligent in performing 
their caregiving duties, including leaving the consumer unattended. However, if a 
worker's income and assets are low or modest, as is the case for many in this 
field, the worker may, in practical terms, be "judgment proof." From this 
perspective, the risk of enforceable liability for negligent caregiving is a risk that 
is not likely to materialize (Section II.A.1). 

 
• Negligence in non-caregiving matters. A worker may be found liable for 

negligence in non-caregiving activities, most notably creating a hazard in the 
consumer's home. However, here, again, if a worker does not have sufficient 
income or assets to pay the judgment in a damage action, this is a risk that is not 
likely to materialize (Section II.A.2). 

 
• Failure to report abuse or neglect. A worker may be a mandatory reporter 

under the state's adult protective services (APS) law and may therefore be both 
civilly and criminally liable for failure to report abuse or neglect that comes to 
attention of the worker. However, liability can easily be avoided by complying 
with the APS law (Section II.A.3.a). As a practical matter, workers employed by 
the consumer or the consumer's representative, especially if the worker is a 
family member, may have greater emotional or economic barriers to reporting, 
compared to agency-employed workers. 
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• Liability for abuse or neglect. A worker may be criminally liable under the 

state's APS law if the worker abuses or neglects the consumer. This is a low 
level risk because of the infrequency of encountering worker misconduct that 
rises to the level of abuse or neglect. Of course, on the rare occasions when it 
does occur, the injury to the consumer can be extremely serious (Section 
II.A.3.b). 

 
• Liability for injury to third party caused by the worker. The worker and the 

consumer are potentially liable for injuries to third parties caused by the worker 
while acting within the scope of employment. The worker's liability is direct, i.e., 
flowing directly from his or her own action or inaction, while the consumer's risk 
of liability is vicarious, arising from the employer-employee doctrine of 
respondeat superior. Unless the worker and the consumer have sufficient income 
or assets to pay the judgment in a damage action, this too is a risk that has a low 
probability of materializing (Section II.C). 

 
• Liability for injury to third party caused by consumer. A third party may claim 

that an injury inflicted by a consumer was caused by the negligent care or 
supervision of the worker, thus making the worker liable for damages. However, 
such claims are rare and are likely to be dismissed for failure to prove that the 
worker owed a duty of care to the third party (Section II.C). 

 
 
Consumer's Liability Risk 
 

Section II.B and Section II.C discuss the following liability risks for consumers: 
 

• Negligence in maintaining the workplace. Consumers face a distinct risk of 
liability for on the job injuries to individual workers they employ unless those 
employees are covered by workers' compensation. The existence of workers' 
compensation coverage is a key protection for both workers who risk injury and 
for consumers who, without it, face significant liability risk. The case law 
demonstrates that a consumer may be found liable for negligence in maintaining 
the workplace -- that is, for creating or failing to correct hazardous conditions in 
the consumer's home. If the consumer lives with a family member or friend who 
is the owner or renter of the consumer's home, that family member or friend may 
also be liable on a theory of premises liability (Section II.B.1). It is true that the 
consumer could be liable for injury caused to any person invited into his or her 
home on these same legal grounds. However, the frequency and level of 
involvement of a personal assistance services worker in the home raise the risk 
to a substantially higher level, although no higher than is faced with agency-
provided services. 

 
• Injuries caused by the consumer's mental impairment. Cases in which 

consumers with mental impairments engage in negligent or aggressive behavior 

 viii



that causes injury to the worker are more complicated, because state law varies 
on whether the consumer's mental impairment will be recognized as a defense in 
an action for damages. The trend is to recognize the defense when asserted by a 
defendant who is confined to a residential facility, and there is case law 
suggesting that in at least some circumstances, this defense will also be 
accepted in the home care setting (Section II.B.2).  

 
• Wrongful discharge and other employment-related claims. As an employer, 

the consumer is potentially liable for a variety of employment related claims, such 
as discharge in violation of an employment agreement or employment actions 
that are discriminatorily motivated. However, this is a low frequency risk, and 
consumers can be protected from liability by a carefully worded employment 
agreement and by being made aware of any applicable state employment laws 
(Section II.B.3). 

 
• Liability for injuries to third parties caused by the workers. Consumers may 

be liable as employers on the basis of vicarious liability (also referred to as 
respondeat superior) for injuries caused to third parties by their workers while 
acting within the scope of employment. For example, an auto accident caused by 
the worker while running an errand for the consumer could result in such liability 
(Section II.C).  

 
 
Authorized Representative's Liability Risk 
 

Section II.D discusses the following liability risks for authorized representatives: 
 

• Liability for negligence and for breach of fiduciary duty. In addition to 
potential liability for negligence (that is, failure to exercise ordinary care) in 
performing the duties of an authorized representative, an authorized 
representative may well have a heightened "fiduciary duty" to the consumer. 
However, in most cases authorized representatives are relatives or friends 
whose caregiving commitment is high, as is their level of care in performing their 
duties, thus significantly reducing the likelihood of negligence or breach of 
fiduciary duty (Section II.D). 

 
• Liability for negligent hiring of a worker. The parent or other legally 

responsible person who is acting as the consumer's authorized representative 
may be liable for injuries or damage that results from a worker's failure to 
properly supervise or care for the consumer. However, case law on negligent 
hiring and parental liability strongly suggests that the authorized representative 
would be liable only if the representative: (1) knew or had reason to know that the 
consumer was likely to cause such damage or injuries; and (2) the authorized 
representative was negligent in hiring the personal assistant responsible for the 
supervision or care of the consumer (Section II.D). 
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• Liability as the employer of the worker. The authorized representative 
normally will be considered the joint employer, or the sole employer of the worker 
if the consumer has no ability to self direct his or her care, and therefore will have 
potential employment related liability (see Section II.B.3), including vicarious 
liability for torts committed by the worker that cause injury to third parties. 

 
• Liability for abuse, neglect or exploitation of the consumer. In states that 

provide for a civil cause of action for abuse of a vulnerable adult, the 
representative may be liable to the consumer if the representative abuses, 
neglects or exploits the consumer. The representative could also be criminally 
liable. Again, this is a very low-incidence risk. Finally, the representative may be 
a mandatory reporter under the state APS law (Section II.D). 

 
 
Fiscal Agent's Liability Risk 
 

Because the role of the fiscal agent is limited (processing payroll records and 
issuing paychecks, and, in some cases, fiscal monitoring), the liability risks for fiscal 
agents are correspondingly quite limited. The report does not address the various 
contractual obligations to the state that the fiscal agent may incur. The report does 
analyze the following personal injury liability risks for fiscal agents in Section III:  
 

• Liability to consumers for breach of contract. In some states, the fiscal agent 
(FA) enters into an agreement directly with the consumer, creating the possibility 
of a breach of contract action by the consumer if the FA fails to issue a paycheck 
to the worker and the consumer, as a result, loses the worker's services and 
suffers injury. However, the possible theories of liability are speculative and 
difficult to prove, and even if the plaintiff is nonetheless successful, the amount of 
damages a consumer or worker will be able to recover is likely to be insignificant 
(Section III.A). 

 
• Tort liability to consumers and workers for failure to pay worker. Negligence 

resulting in failure to pay the worker could also give rise to a tort action by the 
worker or the consumer against the FA. Here, too, there are serious legal 
obstacles to these claims, such as the difficulty of proving causation, and in any 
case, the amount of damages at stake is likely to be insignificant (Section III.B). 

 
• Liability to consumers for negligent monitoring. A fiscal agent's negligence in 

monitoring a consumer's expenses and detecting problems could result in 
negative consequences for the consumer such as dis-enrollment from the 
CDPAS program, but here again there are serious legal obstacles to recovery, 
most notably the consumer's contributory negligence in deviating from the 
spending plan (Section III.C). 

 
• Liability for failure to report abuse or neglect. A fiscal agent may be a 

mandatory reporter under the state's adult protective services (APS) law and may 
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therefore be both civilly and criminally liable for failure to report abuse, neglect, or 
exploitation that comes to attention of the FA. Liability can easily be avoided by 
complying with any applicable APS reporting requirements (Section III.D). 

 
 
Consultant's Liability Risk 
 

In the Cash and Counseling model of CDPAS, consultants, rather than the state, 
are assigned the most critical program functions -- assisting the consumer in 
designating an authorized representative and developing the spending plan and the 
back-up plan; providing consultation with regard to hiring, training and supervising 
workers; and monitoring program quality and initiating action to correct problems. While 
the fact that the consultant's functions are so critical certainly creates a significant risk of 
liability, this risk is mitigated by the fact the consumer explicitly bears primary 
responsibility for decisions regarding development of the spending plan and the back-up 
plan and selection and supervision of a worker, including hiring/firing, training, and 
scheduling. This separation of responsibility should protect the consultant from being 
deemed vicariously liable for injury to consumers caused by workers or by deficiencies 
in the spending plan or back-up plan. The way the program defines the functions of the 
consultant (or case worker by any other name) is critical to the liability risk analysis, for 
liability risk follows function. 
 

Consultants can effectively protect themselves against liability by: (1) being very 
clear in practice about staying within the bounds of consultation versus case 
management; (2) complying with program procedures and instructions carefully and 
executing all responsibilities conscientiously and with reasonable care; and (3) making it 
clear all times that it is the role of the consumer, not the consultant, to make decisions 
regarding the consumer's care. 
 

Section IV discusses the following liability risks for consultants: 
 

• Liability for negligent designation of an authorized representative. To the 
extent that the consultant takes on responsibility for screening and/or approving 
an authorized representative, the consultant may be liable to the consumer for 
negligence in investigating, evaluating, or approving that selection, if the 
representative subsequently is negligent in performing his or her responsibilities 
or otherwise fails to act in the consumer's best interest (Section IV.A). 

 
• Liability for negligent assistance in the development of the spending plan 

and back-up plan. If the consultant provides inadequate or incorrect advice, the 
consultant may be liable for negligent assistance in the development of the 
spending plan or back-up plan. In states that give consultants authority to 
approve the spending plan and/or the back-up plan, the consultant may be liable 
for negligent approval of a deficient plan (Section IV.B). 
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• Liability for negligent assistance in hiring, training and supervising 
workers. Similarly, if the consultant provides inadequate or incorrect advice 
regarding hiring, training or supervising workers, the consultant may be liable for 
negligence if the consumer who relies on that advice is subsequently injured 
(Section IV.C). 

 
• Liability for negligent monitoring. A consultant may be liable if the consultant 

is negligent in monitoring program quality or fails to initiate action to correct 
problems identified in the course of monitoring, resulting in injury to the consumer 
(Section IV.D). 

 
• Liability for failure to report abuse or neglect. A consultant may be a 

mandatory reporter under the state's adult protective services (APS) law and may 
therefore face civil and/or criminal liability for failure to report abuse or neglect 
that comes to attention of the consultant (Section IV.E). 

 
 
State's Liability Risk 
 

In the Cash and Counseling model of CDPAS, the state's risk of liability for 
personal injury is greatly reduced. Most of the functions that were performed by the 
state or a provider agency in traditional Medicaid-funded home care services are now 
unbundled and performed by consumers (e.g., hiring and supervising workers), 
consultants (e.g., advising consumers and monitoring care), and fiscal agents (e.g., 
payroll services for workers). The core functions that continue to be performed by the 
state, such as enrolling consumers and responding to serious problems in connection 
with consumer care, carry some risk of liability, but if the state program is well structured 
and operated in accordance with that structure, this risk is minimal. 
 

Section V discusses the following liability risks for states: 
 

• Liability for failure to obtain adequate consent. State programs that elect not 
to screen applicants to determine whether the applicant is an appropriate 
candidate for CDPAS risk liability if the state enrolls a consumer without first 
obtaining the consumer's voluntary agreement to participate in the program 
(Section V.A). 

 
• Liability for failure to adopt adequate criteria and procedures for selection 

of an authorized representative for consumers who lack the capacity to 
designate a representative. The relatively informal criteria and procedures for 
selection of an authorized representative that are now in effect in the Cash and 
Counseling states create the risk that the state may be liable if a representative 
mismanages a consumer's care, particularly the care of a consumer who lacks 
the capacity to designate a representative (Section V.B). 
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• Liability for negligent response to a problem or complaint regarding 
consumer's care. The state may be liable if it fails to exercise ordinary care in 
responding to a problem or complaint regarding a consumer's care However, this 
liability risk is no different from that faced in agency-provided care (Section V.C). 

 
• Liability as alleged employer of the individual worker. If the state is found to 

be the employer of the individual worker, the state will be vicariously liable for 
torts committed by that person while acting within the scope of employment and 
for workers' compensation if the worker is injured on the job. However, in the 
Cash and Counseling model, where the consumer, and not the state (or fiscal 
agent), controls the key employer functions (hiring/firing, assigning and 
scheduling tasks, training, and supervision), the risk of such liability is negligible 
(Section V.D). 

 
• Vicarious liability for consultant's or fiscal agent's negligence and other 

tortious conduct. Even though the state identifies an individual who provides 
consultant or fiscal agent services as an independent contractor, if the state 
exercises sufficient control over the independent contractor, the state can 
nevertheless be found to be the employer of that contractor and will be 
vicariously liable for the contractor's negligence and other tortious conduct. In the 
Cash and Counseling model, the state typically does not exercise such control 
(Section V.E). 

 
• Liability based on nondelegable duty. The state will be liable if a tortious act is 

committed by the consultant or the fiscal agent while carrying out a 
"nondelegable duty" of the state. The concept of "nondelegable duty" has been 
used in those cases where a court concludes that as a matter of policy, the 
government should be responsible for the torts of independent contractors who 
are carrying out the work of or executing a responsibility of the government. 
However, courts vary in how they approach this issue, and the content of statutes 
or regulations setting forth the state's responsibilities in connection with CDPAS 
is likely to determine whether a nondelegable duty exists (Section V.E). 

 
• Liability for failure to provide effective emergency back-up care. The Cash 

and Counseling Demonstration states required consumers to develop back-up 
strategies as part of the planning process, but if the state takes on a system-wide 
role in securing or providing emergency back-up, the state will take on 
significantly greater risk of liability for failure of back-up care, depending upon the 
level of responsibility and function assumed. For example, under the current 
federal Independence Plus Medicaid waiver templates for consumer-directed 
personal assistance programs, the state is required to "assure" emergency 
backup care for consumers. Undertaking a responsibility to "assure" emergency 
back-up brings with it a high level of liability risk if the state's emergency backup 
system fails and the consumer suffers injury as a result. (Section V.F). 
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CDPAS programs can be structured in many ways, and it is beyond the scope of 
this report to identify and analyze the liability issues associated with each of the 
variations on CDPAS. However, Section VI of the report does address two well-
established CDPAS programs, California's In-Home Supportive Services (IHSS) 
Program and New York's Consumer-Directed Personal Assistance Program (CDPAP). 
There are several significantly different liability issues that may arise in the California 
IHSS program: 
 

• The liability risks for counties and state agencies involved in IHSS are small 
because they have been given broad statutory immunity. However, the state 
does assume the responsibility of covering all workers with workers' 
compensation protection (Section VI.A.2). 

 
• The public authorities in each county act as the employer of IHSS workers for 

purposes of collective bargaining, but the public authorities have been granted 
statutory immunity which shields them from vicarious liability arising out of the 
consumer-worker relationship (Section VI.A.3). 

 
• The public authorities also perform certain other designated functions, such as: 

screening and referral of workers through employment registries; providing 
training; providing emergency back-up support; and monitoring services. The 
immunity provision for public authorities, unlike that for the state and counties, 
does not extend to functions such as these that a public authority carries out 
directly. Therefore, liability risk follows and is proportional to the breadth and 
depth of the specific function undertaken by the public authority (Section VI.A.3). 

 
The New York CDPAP program is structured around a provider agency, Concepts 

of Independence, Inc., that serves as the employer of record of the workers for 
purposes of employee payroll and benefits functions and for purposes of entering into a 
Medicaid provider agreement with the state. At the same time, the consumer retains 
responsibility for directing his or her care and services to substantially the same extent 
as is done in the Cash and Counseling model. Accordingly, the liability issues are 
substantially similar in the two models, except that all workers are mandatorily covered 
by workers' compensation through Concepts, the provider agency. 
 

Section VII, Conclusions and Options to Address Liability Risk, reiterates the 
conclusions reached in Sections II through VI. This section also sets forth an array of 
steps CDPAS program administrators may want to consider to address the liability risks 
for each actor in consumer-directed care. The steps include: 
 

• Options to Address the Worker's Liability Risks 
− Fully inform the worker of the liability risks and document the process. 
− Require workers' compensation coverage for all workers. 
− Make available optional training programs for workers. 
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• Options to Address the Consumer's Liability Risks 
− Fully inform the consumer of the liability risks. 
− Inform the consumer of the possible need for liability insurance if the 

consumer has assets at risk. 
− Document that the consumer has received this information and agrees to 

these risks. 
− Provide workers' compensation for all individual workers. 
− Offer worker background checks to consumers. 
− Advise the consumer to enter into a written employment agreement with the 

worker that allows termination of employment at will. 
− Provide information and training regarding employment laws that apply to 

the consumer. 
 

• Options to Address the Authorized Representative's Liability Risks 
− Fully inform the authorized representative of the liability risks. 
− Get written documentation that the authorized representative has been 

informed of and agrees to these risks. 
− Follow the same options as for consumers, as appropriate. 

 
• Options to Address the Fiscal Agent's Liability Risks 

− Implement a quality management plan. 
− Utilize liability insurance. 
− Seek assurance from the state regarding the adequacy of back-up plans. 
− Check applicability of the state APS law. 

 
• Options to Address the Consultant's Liability Risks 

− Implement a quality management plan. 
− Utilize liability insurance. 
− Clearly communicate and document the consultant's role. 
− Ensure that important decisions are made by the consumer. 
− Adopt clear and explicit criteria for the approval of spending plans and back-

up plans. 
− Check applicability of state APS law. 

 
• Options to Address the State's Liability Risks 

− Institute procedures to obtain the consumer's informed and voluntary 
agreement to participate in the program. 

− Consider adopting more formal criteria and procedures for the designation 
of an authorized representative. 

− Adopt a quality management plan in connection with consultant monitoring 
and the state's response to problems that are reported by consultants. 

− Avoid vicarious liability as the employer of workers by following the Cash 
and Counseling model. 

− Minimize the risk of vicarious liability for the torts of consultants and fiscal 
agents by avoiding indicia of an employment relationship. 
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− Take care to avoid assumption of additional potential liability risks when 
drafting regulations, rules and protocols relating to CDPAS. 

− Negotiate an indemnity clause in contracts with consultants and fiscal 
agents. 

− Enact legislation limiting liability in connection with CDPAS. 
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B. Failure to Adopt Adequate Criteria and Procedures for Selection 
of an Authorized Representative 

 
As described in greater detail in the previous section (Section IV.A), each of the 

original Cash and Counseling states elected to adopt relatively informal criteria and 
procedures for the selection of representatives. The lack of more formal criteria and 
procedures for the designation of a representatives does not raise significant liability 
concerns (1) where the consumer has the capacity to designate the representative413 
and is given the relevant information to make an informed decision about whether and 
who to appoint as the representative, or (2) if a guardian or other legal surrogate (for 
example, a parent in the case of a minor) is already in place. However, if the consumer 
does not have such capacity,414 and the representative who is designated mismanages 
the consumer's care,415 there is the potential for the claim that the state is liable 
because it failed to adopt more formal criteria and safeguards that would have ensured 
appointment of an appropriate representative.416  Although none of the states have yet 
experienced problems with their relatively informal processes of representative 
selection, it is certainly possible that a representative could engage in negligence or 
misconduct that results in injury to a consumer. The consumer may then elect to pursue 
claims against both the consultant and the state. 
 

Essentially, the consumer will argue that the state was negligent in adopting 
criteria and procedures for the designation of a representative that did not adequately 
protect the consumer. However, in most states, such a claim may be barred by 
governmental immunity because the decision to follow relatively informal procedures for 
the selection of a representative is arguably discretionary -- in other words, it is 
precisely the kind of policy decision that the governmental immunity is intended to 
protect from second guessing by the courts in negligence actions.417  Because 
                                                 
413 This includes the capacity to decide whether an authorized representative is necessary or desirable. 
414 An example is a consumer with relatively advanced dementia. In New Jersey, "[d]uring the early planning for the 
demonstration, the Alzheimer's Association was concerned that beneficiaries with cognitive impairment might be 
discriminated against by being excluded from the cash program. This concern was resolved when Personal 
Preference decided to allow those who could not manage the cash allowance (including those with Alzheimer's 
disease and other cognitive impairments) to participate if they had a representative to plan and arrange care services 
on their behalf." New Jersey Implementation Report, supra note 18, at 19-20. 
415 One situation in which this might occur is if the authorized representative also acts as a CDPAS provider, as has 
been permitted in the Florida program. However, "Florida is considering barring representatives from providing 
services because of the inherent potential conflict of interest." E-mail from Lou Comer, Consumer Directed Care 
Project Director, Florida Department of Elder Affairs, to Sandra L. Hughes, Consultant, ABA Commission on Law 
and Aging (June 9, 2003) (on file with authors). 
416 Such a claim is different from the claim that the consultant was negligent in discharging, or failing to discharge, 
the consultant's responsibilities in connection with appointment of an authorized representative. The issue of the 
consultant's potential liability is discussed in Section IV.A, supra.
417 See Mahan v. New Hampshire Department of Administrative Services, 693 A.2d 79, 83 (N.H. 1997) (the 
discretionary function exception "applies and immunity attaches when a decision entails governmental planning or 
policy formulation, including the evaluation of economic, social and political considerations"); and Ross v. 
Consumers Power Co., 363 N.W.2d 641, 668 (Mich. 1984) ("the 'discretionary/ministerial' test... grants immunity to 
individuals only to the extent necessary to guarantee unfettered decision-making. 'Discretionary' acts have been 
defined as those which require personal deliberation, decision and judgment."). 
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governmental immunity is likely to bar a negligence claim, a consumer might consider a 
claim under the United States Constitution, which would not be barred by state 
sovereign immunity.418  The numerous decisions involving successful challenges to 
state guardianship procedures as violative of the due process clause of the Fourteenth 
Amendment suggest the potential for similar challenges to the criteria and procedures 
for appointment of a representative.419  Appointment of a representative, like 
guardianship, is a legal mechanism for substitute decision-making, although the 
consequences of appointment of a representative for personal assistance services are 
certainly less far-reaching.  
 

As a practical matter, an award of money damages in a constitutionally based 
action is unlikely. These actions are typically brought to change a practice that 
adversely affects a class of people. The usual remedy sought is injunctive and/or 
declaratory relief invalidating a policy or procedure -- in this case, the procedures 
regarding the selection of representatives. To avoid such a challenge, states may want 
to consider taking some or all of the following steps: 
 

• If a consumer does have capacity to designate an authorized representative, 
procedures that utilize a representative screening questionnaire and a 
designation of representative form, similar to those in effect in Arkansas and New 
Jersey, should be sufficient to protect the consumer's interests. The Arkansas 
and New Jersey screening and designation of representative forms are included 
at Appendix D and Appendix E, respectively.  

 
• Even where the consumer clearly has capacity, it would be prudent to have the 

consumer make an advance designation of a representative to serve if and when 
needed. This would protect against the possibility that the consumer 
subsequently loses capacity but is able to continue in CDPAS with the assistance 
of a representative. Any such designation should be reviewed and renewed 
periodically. 

 
• If the consumer has questionable capacity to designate an authorized 

representative, the state should consider specifying the following procedures for 
cases in which there is no prior designation by the consumer and a legal 
surrogate is not in place:  

                                                 
418 The supremacy clause, which is contained in the second clause of Article VI of the United States Constitution, 
provides that "This Constitution, and the laws of the United States which shall be made in pursuance thereof... shall 
be the supreme law of the land; and the judges in every State shall be bound thereby, anything in the Constitution or 
laws of any State to the contrary notwithstanding," U.S. Const. art. VI, cl. 2. Under the supremacy clause, state 
immunity rules cannot supersede or bar a claim under the United States Constitution. 
419 These cases have held that because guardianship involves the deprivation of both liberty and property interests, 
due process is required before a guardianship can be imposed. Constitutional deficiencies cited in these cases have 
included: failure to adopt stringent enough criteria for imposition of guardianship, Hedin v. Gonzales, 528 N.W.2d 
567, 579 (Iowa 1995); failure to require proof of incapacity by clear and convincing evidence, Sabrosky v. Denver 
Department of Social Services, 781 P.2d 106, 108 (Colo. Ct. App. 1989), and State ex rel. Shamblin v. Collier, 445 
S.E.2d 736, 741 (W.Va. 1994).; and failure to place the burden of persuasion on the party seeking the guardianship, 
Hedin, 528 N.W.2d at 581. 
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− Require an assessment by the consultant or other professional that the 
consumer lacks capacity both to self-direct the consumer's care and to 
designate an authorized representative. A standard assessment tool should 
be developed and validated. Such a tool would focus on relevant functions 
(for example, Can the consumer give directions? Can the consumer review 
and sign a time sheet?). 

 
− If the state has a statute that designates a default surrogate for medical 

decision-making, that surrogate can be designated as the representative, 
unless the consultant knows of contraindications. 

 
− The consultant should assess reasonably available representatives. 

Relevant screening questions that the Cash and Counseling states already 
use include: Is the candidate willing? What is the candidate's relationship to 
the consumer? Does the candidate have any prior experience taking care of 
the consumer? Does the candidate understand the duties and 
responsibilities of a representative? Based on this information, the 
consultant should determine whether the candidate has demonstrated his or 
her ability and willingness to act as the representative. Candidates who are 
not selected may be provided with a right of appeal to the state. 

 
− The state should require heightened monitoring for consumers whose care 

is being directed by a representative, as is currently the practice in 
Arkansas.420 

 
 
C. Negligent Response to Problem or Complaint Regarding 

Consumer's Care 
 

Although in each of the three Cash and Counseling states, consultants have the 
primary responsibility for monitoring the quality of consumer care, the state may 
become involved with serious allegations of abuse, exploitation, inadequate care or 
other problems. In New Jersey, "[w]hen a consultant reported that something might be 
amiss, the state Personal Preference office referred the case to a Medicaid nurse, who 
visited the home to make an assessment."421  The state Personal Preference office then 
reviewed the nurse's report of the assessment.422  "If it concluded that neglect or 
exploitation was likely, the case was referred to Adult Protective Services, and the 
consumer was disenrolled from Personal Preference and returned to traditional PCA 

                                                 
420 See discussion in Section IV.A, supra. 
421 New Jersey Implementation Report, supra note 18, at 137. 
422 Id.
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[personal care assistance] if appropriate."423  Similar state oversight procedures were 
adopted in Arkansas424 and in Florida.425

 
These oversight procedures have the potential to result in liability if the state is not 

careful to take prompt and effective remedial action whenever it becomes aware of a 
serious problem.426  As elsewhere, the reality is that liability risk follows function, and 
the entity that assumes the function of investigating and evaluating problems of abuse 
or inadequacy of care also assumes the risk of liability for failure to take effective 
remedial action. The decision in Caulfield v. Kitsap County, a case that is described in 
detail in Section IV.D supra, graphically illustrates the harm and potential liability that 
can result from ignoring a serious complaint or problem in connection with consumer-
directed personal assistance services.427  In Caulfield, both state and county 
caseworkers failed to respond to information that indicated that a Medicaid recipient's 
home care worker was not providing adequate care and that the recipient's health was 
rapidly deteriorating. As a result, Caulfield sustained serious injuries, and a jury 
ultimately awarded him substantial damages.  
 

In terms of state liability, the case is particularly significant because the appellate 
court rejected the government defendants' arguments that they were immune from 
liability under the public duty doctrine.428  The court noted that Caulfield's suit was 
barred by the public duty doctrine unless he could "show that 'the duty breached was 
owed to the injured person as an individual and was not merely the breach of an 
obligation owed to the public in general (i.e., a duty to all is a duty to no one).'"429  If a 
case falls within an exception to the public duty doctrine, the government will be found 
to owe a duty of care to the plaintiff.430  Under Washington state law, the "special 
relationship" exception to the public duty doctrine applies where "(1) there is direct 
contact or privity [a legal term for mutuality of interest] between the governmental 

                                                 
423 Id. at 137-8. 
424 In Arkansas, both external reports of abuse or exploitation and cases of suspected exploitation identified by a 
counselor could result in an investigation by the state. Arkansas Implementation Report, supra note 19, at 112-3. 
425 In Florida, the "consultant management tools are: requiring a representative, replacing a representative, executing 
a corrective action plan, disenrollment. The state's role is to review and uphold or override the consultant's case 
actions and/or refer cases to Medicaid program integrity or Medicaid fraud." Comer e-mail dated June 9, 2003, 
supra note 415. These actions are preceded by discussing issues, counseling, and providing technical assistance to 
consumers. Comer e-mail dated October 29, supra note 326. 
426 It should be emphasized that there is little or no risk of liability where the state does not have knowledge of a 
problem. For example, in Reeder v. State of Nebraska 538 N.W.2d 732 (Neb. Ct. App. 1998), the facts of which are 
described in Section IV.C, supra, that court held that the state was not liable because there was "no evidence that 
DSS ever had knowledge that the nursing services provided by Perales posed any risk of injury to Reeder.... Under 
these circumstances,... DSS had no independent duty to take any affirmative action with respect to the nature or 
scope of health care services provided to Reeder." Id. at 442. 
427 29 P.3d 738 (Wash. Ct. App. 2001). 
428 The public duty doctrine holds that "when a state statute imposes upon a public entity a duty to the public at 
large, and not a duty to a particular class of individuals, the duty is not one enforceable in tort." Torts, supra note 30, 
at 723. 
429 29 P.3d at 742. 
430 Id. at 743. 
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agency and the plaintiff 'which sets the latter apart from the general public, and (2) there 
are express assurances given by a public official [or agency], which (3) gives rise to 
justifiable reliance on the part of the plaintiff.'"431  The court found that Caulfield's case 
fit these criteria "because (1) there was direct contact or privity between the DSHS 
[Department of Social and Health Services] and Caulfield which set Caulfield apart from 
the general public, and (2) there were express assurances given by DSHS caseworker, 
including case management and crisis intervention, which (3) gave rise to justifiable 
reliance by Caulfield through his acceptance of the case manager's detailed duties."432

 
Several factors are likely to determine whether a court would follow the Caulfield 

case in a negligence action against a state program modeled on the Cash and 
Counseling Demonstration. The first is the state's immunity law, including whether the 
state follows the public duty doctrine and the extent to which the state recognizes 
exceptions to the public duty doctrine. The second is whether the court would see both 
the consultant and the state, or just the consultant alone, as having had direct contacts 
with the consumer, including assurances of "case management and crisis intervention," 
which "gave rise to justifiable reliance" by the consumer. The third is the specific facts in 
the case. In Caulfield, the government's negligence was blatant, Caulfield was totally 
dependent on care, and the consequences to Caulfield were catastrophic. Facts as 
dramatic as these frequently influence a court's determination of legal issues relating to 
liability. 
 

Because the risk of liability is uncertain, state programs would be well-advised to 
adopt procedures to ensure timely and effective intervention whenever a serious 
problem is reported to or comes to the attention of the state. 
 
 
D. Liability as Alleged Employer of Worker 
 

At the inception of the Cash and Counseling program, one of the perceived 
advantages of the program's structure was that "the likelihood of successful liability 
actions against the state (and costly settlements) might be reduced because it was not 
the employer of record."433  There are two kinds of tort claims that could potentially be 
asserted against the state as the alleged employer of a worker. The first is liability for 
injuries to the worker during the course of employment, which typically take the form of 
a claim against the state for workers' compensation. The second is respondeat superior 
liability (i.e., vicarious liability) for torts committed by the worker during the course of 
employment that result in injury to the consumer or to a third person.434

 
By carefully structuring and documenting the consumer-worker employment 

relationship, the Cash and Counseling states have minimized the likelihood of a credible 

                                                 
431 Id.
432 Id.
433 New Jersey Implementation Report, supra note 18, at 4. 
434 See the discussion of the respondeat superior liability of consumers as employers in Section II.C, supra.

 87



claim that the state, rather than consumer, is the worker's employer, or even that the 
state is the joint employer of the worker for purposes of personal injury liability.435  The 
precise standard used to determine the existence of an employment relationship can 
vary depending on the context (e.g., a claim for worker's compensation, an allegation of 
a violation of the federal Fair Labor Standards Act, etc.), but the central issue, in general 
terms, is always whether the alleged employer exercises control over the employee.436  
Indicia that an employment relationship exists include, for example, the "right to 
discharge the employee, payment of regular wages, taxes, workers' compensation 
insurance and the like, long-term or permanent employment, and detailed supervision of 
the work."437  With respect to personal assistance services, there is no question that an 
employment relationship exists. Rather, the question is between whom -- is the worker 
employed by the consumer, by the agency that oversees the program, or by both?  
 

In the Cash and Counseling model the state has no direct contact with the worker 
(although persons other than the consumer, such as the consultant, fiscal agent, and 
authorized representative, may have some involvement in employer functions), and 
therefore none of these indicia are likely to apply.438  The cases discussed below 
support the conclusion that the state has a low risk of employer liability in a program 
structured like the Cash and Counseling Demonstration. These cases analyze whether 
an employer-employee relationship exists under differing laws, so it is important to recall 
that the criteria for such a relationship varies depending on the specific law or type of 
legal action involved. Nevertheless, all address variations on the question of who 
controls, and, thus, all are instructive in the context of tort liability. 
 

• In Pettit v. State of Nebraska, the state workers' compensation court found that a 
chore provider in a Medicaid waiver program was not an employee of the state 
Department of Social Services ("DSS").439  The plaintiff Ms. Pettit had injured her 
back while providing chore services to Mrs. Poels, an elderly and disabled 
Medicaid recipient.440  The state supreme court held that the workers' 
compensation court's determination that the Medicaid recipient was the plaintiff's 
employer was not clearly erroneous, based on the following facts: (1) although 
the plaintiff "was recruited to work for Poels by DSS, ...for Pettit to work for Poels 
was contingent upon Poels' approval;"441 and (2) "it was Pettit and Poels who set 

                                                 
435 See discussion of the concept of joint employer supra at note 123. 
436 Torts, supra note 30, at 917. 
437 Id. See also Restatement (Second) of Agency §220, Definition of Servant (1957), listing the factors in 
determining whether an employment relationship exists. 
438 The New Jersey consultant training manual notes that "By engaging a Vendor Fiscal ISO provider, the state can 
remove itself by one level from the DHE [Domestic Household Employee], thus reducing its risk of being deemed 
the DHE's employer." The Continuing Education and Professional Development Program, School of Social Work, 
Rutgers, the State University, Personal Preference: The New Jersey Cash and Counseling Demonstration, Training 
Manual, outline for Day Three at 4 (1997). In consumer-directed personal assistance services programs in other 
states, the "states commonly paid wages directly to workers." Arkansas Implementation Report, supra note 19, at 7. 
439 544 N.W.2d 855 (Neb. 1996). 
440 Id. at 860. 
441 Id. at 861. 
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up the daily routine of how to accomplish tasks involving Poels, and it was Poels 
who arranged her schedule for appointments and errands."442 

 
• In Reeder v. State of Nebraska, discussed in Section IV.C and Section IV.D 

above, the plaintiff, a Medicaid recipient who had developed decubitus ulcers 
while receiving LPN services from Shari Perales, sued the state Department of 
Health and Human Services ("DHHS") for damages, claiming that DHHS was 
vicariously liable for the Perales's alleged negligence because DHHS was her 
employer in the context of her provision of LPN services to Reeder.443  The 
Nebraska Court of Appeals held that the trial court's finding that Perales was an 
independent contractor, not an employee of DHHS, was not clearly erroneous.444  
In doing so, the court of appeals analyzed each of ten factors relating to 
employee status, and found that six of the factors supported the conclusion that 
she was an independent contractor and that the remaining four factors were 
either neutral or equivocal. The factors supporting independent contractor status 
included: (1) DHHS did not exercise a right of control over Perales (e.g., "DHHS 
does not oversee or direct the services a provider performs for a client because 
the physician's order determines the nature and extent or services"445); (2) 
"Perales' completion of her duties was not directly supervised by DHHS but was 
actually supervised by her client;"446 (3) Perales was working as a skilled 
provider;447 and (4) DHHS was not in the business of providing health care.448 

 
Several cases have considered the employment status of workers in the California 

In-Home Supportive Services ("IHSS") program, a consumer-directed personal 
assistance services program that initially was structured quite differently from the Cash 
and Counseling Demonstration but now has strong similarities.449  In two early 
decisions, the courts concluded that the state was an employer of the workers (for 
purposes of the federal Fair Labor Standards Act (FLSA) and eligibility for workers' 

                                                 
442 Id. 
443 649 N.W.2d 504 (Neb. Ct. App. 2002). Perales provided both LPN services and personal care services, but the 
case addressed the employment issue only with respect to the LPN services. 
444 Id. at 517. 
445 Id. at 513. 
446 Id. at 514. 
447 Id. 
448 Id. at 516. It should be noted that in both Pettit and Reeder, the holding of the reviewing court was that the 
factual determination was not clearly erroneous, and the reviewing court suggested that it might be possible to find 
on the same facts that the state was, in fact, the employer. Pettit, 544 N.W.2d at 861 ("Clearly, more than one 
reasonable inference that can be drawn from the facts as to whether Pettit was an employee or an independent 
contractor."); and Reeder, 649 N.W.2d at 517 ("we cannot say that the district court was clearly wrong in its 
conclusion"). However, in Pettit, there were indicia that the state was the employer that would not be present in the 
Cash and Counseling states (for example, the provider's "job tasks were set out in an agreement between Pettit and 
DSS," 544 N.W.2d 859), and in Reeder, the court did not consider the possibility that Perales was an employee of 
the consumer, rather than an independent contractor or an employee of the state, because neither party raised this 
issue before the court. Had the court analyzed the consumer-worker relationship, it would have had to conclude, if it 
reasoned properly, that the worker Perales was indeed an employee of the consumer Reeder. 
449 See the discussion of the California In-Home Supportive Services program in Section VI.A, infra.
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compensation), whereas in two later cases, the court concluded that the Medicaid 
recipient (i.e., the consumer) was the employer for purposes of collective bargaining 
and for purposes of vicarious liability for torts committed by the worker: 
 

• In a 1983 decision, Bonnette v. California Health and Welfare Agency, the United 
States Court of Appeals for the Ninth Circuit held that state and county public 
services agencies were "employers" of chore workers for purposes of the federal 
Fair Labor Standards Act.450  Unlike the states in the Cash and Counseling 
Demonstration, at that time the state and the counties determined the rate of pay 
for workers and "exercised considerable control over the structure and conditions 
of employment by making the final determination, after consultation with the 
recipient, of the number of hours each chore worker would work and exactly what 
tasks would be performed."451 

 
• In 1984, in In-Home Supportive Services v. Workers' Compensation Appeals 

Board, the California Court of Appeal reached a slightly different conclusion. In 
that case, an IHSS worker sought workers' compensation from the state. The 
court ruled in the worker's favor based on its finding that the worker was the 
employee of both the state and the recipient and that the state workers' 
compensation law recognized such joint employment relationships.452  The 
court's characterization of the employment relationship with the state and the 
counties reflects a much greater degree of government involvement than in the 
Cash and Counseling states:  

 
This scheme of engagement of individuals by the state, through its 
agents, to perform IHSS services for recipients required by state 
regulations establishes an employment relationship. The individual must 
do the chores listed in the county assessment of need. Payment for these 
services is provided by the state. The county, under the regulatory 
scheme, has the right to sufficient control over the IHSS provider to make 
the state chargeable, by virtue of the agency relationship with the state, 
as an employer. Even where provider payment is made via the recipient 
the county retains the right to change the payment made and thus 
exercises direct hiring and firing control when it discerns that the work the 
state is paying for is not being performed in accordance with the 
assessment of need.453

 
In 1990 and 2001 decisions, the California Court of Appeals upheld findings by the 

lower court that the IHSS recipient, and not the county, was the employer of the IHSS 
worker. 
 

                                                 
450 704 F.2d 1465 (9th Cir. 1983. 
451 Id. at 1470. 
452 199 Cal. Rptr. 697, 704 (Cal. Ct. App. 1984). 
453 Id. at 703-4. 
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• In Services Employees International Union, Local 434, v. County of Los Angeles, 
the plaintiff argued that the county was the employer of IHSS providers for 
purposes of collective bargaining.454  The appellate court held that "substantial 
evidence supports the trial court's finding that the county does not exercise 
control over and direct the activities of the IHSS providers."455  This evidence 
included: '[t]he county has no authority to screen providers, control who will be a 
provider, control the number of providers (which is unlimited), regulate their hours 
of work, vacations, hiring or termination."456 

 
• In Schmidt v. County of Kern, which is discussed in greater detail in Section II.C, 

a doctor who was injured as the result of the negligence of an IHSS provider who 
was transporting the IHSS consumer to the hospital, sued the county for 
damages, alleging that the county was the employer of the worker.457  The jury 
found that the county was not the worker's employer, and the appellate court 
upheld the decision.458 

 
These decisions, which are based on established principles of employment law, 

support the conclusion that states sponsoring programs modeled on the Cash and 
Counseling Demonstration are at minimal risk of being deemed employers of CDPAS 
workers, as key control indicia remain in the hands of the consumer -- i.e., paychecks 
issued in the name of the consumer, and the right to hire, fire, assign tasks, and 
supervise the daily work of workers.459

 
 
E. Liability for Torts of Consultant or Fiscal Agent 
 

There are two theories under which the state might be found liable for the negligent 
acts of consultants and fiscal agents, one based on vicarious liability and the other 
based on the concept of non-delegable duty: 
 

                                                 
454 275 Cal. Rptr. 508 (Cal. Ct. App. 1990). 
455 Id. at 515. 
456 Id. at 511. 
457 No. F035536, 2001 WL 1338407 (Cal. Ct. App. October 30, 2001. 
458 Id. at *4. 
459 It should be noted that New Jersey has applied for and received a federal grant to develop a worker registry. New 
Jersey Implementation Report, supra note 18, at 127-8. While such registries can clearly be very helpful to 
consumers who are having difficulty locating and recruiting providers, any state that sponsors such a registry should 
be careful to avoid the appearance that it is significantly involved in the hiring process (e.g., the state should not 
recommend particular workers to particular consumers, and the state should make it clear that the consumer, not the 
state, has the responsibility for interviewing workers, checking their references and other credentials, and making 
the final hiring decision). This issue is discussed in greater detail in Section VI.A.3, infra.
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1. Vicarious Liability for Consultant or Fiscal Agent's Negligence and Other 
Tortious Conduct 

 
The theory of vicarious liability would apply where the state contracts with an 

individual to provide consultant or fiscal agent services,460 and the individual is found to 
be an employee of the state, rather than an independent contractor. Of course, if the 
state chose to use state agency employees as consultants -- which states may choose 
under the "Independence Plus" waiver templates -- then vicarious liability would be a 
fixed reality of the program. However, the three demonstration states each used 
individual or agency contractors during the research stage of Cash and Counseling. 
 

With individual consultant contractors, the state intends the individual to be an 
independent contractor. Yet, a court could find that there is in fact an employment 
relationship based on the totality of the facts, in which case the state will be vicariously 
liable for the individual's negligence and other tortious conduct. The critical issue for 
purposes of tort liability is whether the state exercises "a right of control over the 
manner, means, and details of the work" of the consultant or fiscal agent.461  Reeder v. 
State of Nebraska,462 which is discussed in the preceding section, illustrates the 
application of this test to a home care worker and the importance of structuring the 
relationship so that the consultant or fiscal agent is clearly an independent contractor, 
rather than an employee of the state.  
 

The state can therefore protect itself from vicarious liability by carefully drafting its 
contracts with individuals who provide consultant or fiscal agent services. Specifically, 
the state's contracts with consultants and fiscal agents should not include any provision 
that could be interpreted as giving the state the "right to control the manner, means, and 
details of the work."463  On the other hand, the state can specify in its contract what 
services the independent contractor is to provide, the ultimate outcomes expected, and 
the general parameters for how those services are to be provided. For example, the 
contract can specify that the consultant is to make monthly phone calls to each 
consumer, but not the specific dates or times when these phone calls are to be made. 
Because there is no absolute assurance of a finding of no liability in our sometimes 
unpredictable system of justice, the state can further protect itself through the use of 
indemnity clauses in its contracts with fiscal agents and consultants.464

 

                                                 
460 For example, Florida contracts with both agencies and with individual support coordinators trained to be 
consultants. Comer e-mail dated June 2, 2003, supra note 296, and Comer e-mail dated October 29, 2003, supra 
note 326. 
461 Torts, supra note 30, at 917. See the more detailed discussion of the indicia of an employment relationship in 
Section V.D, supra.
462 649 N.W.2d 504 (Neb. Ct. App. 2002). 
463 Torts, supra note 30, at 917. 
464 The indemnity clause that Arkansas includes in its contracts with the two agencies that provide fiscal agent and 
consultant services to the state is discussed at the end of this section 
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2. Liability Based on Nondelegable Duty 
 

The state could also be liable if a tortious act is committed by the consultant or the 
fiscal agent while executing a "nondelegable duty" of the state. For example, if the state 
had a nondelegable duty to ensure the safety or welfare of a beneficiary, then the state 
could not escape that duty by transferring that function to an independent contractor.  
 

It is possible that the state could be found to have certain nondelegable duties to 
consumers, such as a duty to monitor the quality of their care. This, at heart, is a public 
policy analysis: 
 

When courts conclude that as a matter of policy the enterprise should be 
responsible for the torts of independent contractors who are carrying out the work 
of the enterprise, they say that the enterprise had a nondelegable duty of care. 
What they mean by this is that the enterprise cannot discharge its obligation of 
reasonable care by hiring independent contractors to fulfill it.465

 
The rationale for applying this doctrine to government duties was explained as 

follows by the Court of Appeals of Georgia:  
 

It is against the public interest to allow statutorily defined duties, particularly 
those related to the protection of the health and safety of citizens, to be assigned 
away by contract in an attempt to relieve the state of liability for any breach of its 
duties.466

 
It is important to note, however, that before a plaintiff could argue that a duty was not 
delegable, the plaintiff would have to establish that the state had a duty of care in the 
first place.467

 
As with many other aspects of tort law, the states vary in how they approach this 

issue. In Hinckley v. Palm Beach County Board of County Commissioners, the plaintiffs' 
developmentally disabled adult daughter had been sexually molested by the driver of a 
bus operated by a company that had contracted with the county to provide 
transportation for mentally disabled individuals.468  The court noted that 
"developmentally disabled persons are a particularly vulnerable population, and when 
an agency or entity undertakes to provide services for them, it stands in a special 
relationship with them with respect to the provision of those services."469  This 
relationship, especially in the context of the "many state obligations and responsibilities 
toward its developmentally disabled citizens,"470 created a duty to protect her from 

                                                 
465 Torts, supra note 30, at 920. 
466 Williams v. Department of Corrections, 481 S.E.2d 272, 276 (Ga. Ct. App. 1997). 
467 See the discussion in Section III.D and Section V.C, supra, of possible bases for the conclusion that the state 
owed a duty of care. 
468 801 So.2d 193 (Fla. Dist. Ct. App. 2001. 
469 Id. at 195-6. 
470 Id. at 196. 
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foreseeable harm in connection with the county-sponsored transportation services. 
"That duty was nondelegable,"471 and the county therefore could be held liable for the 
negligence of the driver and the bus company.  
 

In contrast, in the only case in which this theory was asserted in the context of a 
Medicaid funded consumer-directed personal assistance services program, the court 
refused to find the state liable -- in the two decisions in the Reeder case, both the 
Nebraska Supreme Court and the Nebraska Court of Appeals rejected the 
nondelegable duty theory and held that the state was not vicariously liable for the 
alleged negligence of Reeder's care provider.472  As described earlier, the plaintiff, an 
individual paralyzed from the neck down, developed serious decubitis ulcers in his heels 
while being cared for by an LPN who had been provided under the state's Medicaid 
home care waiver program. The court relied on statutory provisions setting forth the 
responsibilities of the Department of Social Service (DSS) to find that the agency did not 
have a nondelegable duty to Reeder: 
 

We do not read [Nebraska statutes] §§68-1513 and 68-1519 as conferring a duty 
upon DSS to directly provide or ensure a certain level of nursing care to persons 
who qualify for public assistance. These sections are included in the Disabled 
Persons and Family Support Act,... pursuant to which DSS is authorized to 
provide financial support for equipment and services necessary to assist disabled 
persons in independent living situations.... Read in this context, the statutory 
requirement that DSS review needs of aid recipients and develop standards and 
procedures for determining qualified programs and services is related to a 
statutory duty to provide compensation for health services, not a duty to provide 
the actual services.473

 
Thus, whether there is reason to be concerned about potential vicarious liability for 

the negligence of a consultant or fiscal agent will depend on several factors: the court's 
view of the relevant public policy considerations; the content of statutes or regulations 
setting forth the state's responsibilities in connection with consumer-directed personal 
assistance services; and the case law in that particular state applying the nondelegable 
duty doctrine. As a practical matter, the vulnerability of the injured person influences the 
analysis heavily.  
 

If a particular state does have reason to believe that it could be held liable on a 
nondelegable duty theory, the state can protect itself by negotiating an indemnification 
clause with the agencies that provide its consultant and fiscal agent services. The state 
of Arkansas has included such an indemnification clause in its contracts with the two 

                                                 
471 Id. 
472 Reeder v. State of Nebraska, 578 N.W.2d 435, 441-442 (Neb. 1998); and Reeder v. State of Nebraska, 649 
N.W.2d 504, 519-520 (Neb. Ct. App. 2002). See the discussion of these cases in Section IV.C and Section V.D, 
supra.
473 578 N.W.2d 442. See also Thornton v. Commonwealth, 552 N.E.2d 601 (Mass. App. Ct. 1990) (the 
Massachusetts Department of Youth Services (DYS) did not have a nondelegable duty of care to a child committed 
to DYS, and the state therefore was not liable for the alleged negligence of an private agency that had contracted 
with DYS to conduct a residential program). 
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agencies that provide both consultant and fiscal agent services,474 and there is legal 
authority that such indemnification clauses do not violate public policy.475  However, 
such clauses will have practical value only if the agency providing consultant or fiscal 
agent services has insurance or assets sufficient to indemnify the state for the amount 
of the damages assessed against the state, which could be substantial. As an 
alternative, and also as a matter of sound policy, the state should consider protecting 
itself by adopting oversight and quality management measures designed to alert the 
state to any deficiencies in the performance of the agencies with which it contracts. 
 
 
F. Liability for Failure to Provide Effective Emergency Back-up 

Care 
 

During the Cash and Counseling Demonstration, the state did not have 
responsibility for providing back-up care to the consumer. Instead, the consumer alone 
had responsibility for developing an adequate back-up plan, although the consumer's 
consultant actively provided assistance with this process. Accordingly, if the back-up 
plan fails and the consumer suffers an injury as a result,476 there is little liability risk to 
the state because the state had no role in developing back-up plans or in providing 

                                                 
474 Contract for fiscal year 2003 between the State of Arkansas and the Phillips County Development Center, 
Attachment III at 7-8; Contract for fiscal year 2003 between the State of Arkansas and Aspen Management Group, 
LLC, Attachment III at 7-8. The indemnification clauses, which are identical, provide as follows: 

The contractor agrees to indemnify, defend and save harmless the State, the Department, its officers, agents and 
employees from any and all damages, losses, claims, liabilities and related costs, expenses, including reasonable 
attorney's fees and disbursements awarded against or incurred by the Department arising out of or as a result of: 

• Any claims or losses resulting from services rendered by any person, or firm, performing or supplying 
services, materials, or supplies in connection with the performance of the contract. 

• Any claims or losses to any person or firm injured or damaged by the erroneous or negligent acts (including 
without limitation disregard of Federal or State regulations or statutes) of the Contractor, its officers or 
employees in the performance of the contract; 

• Any claims or losses resulting to any person or firm injured or damaged by the Contractor, its officers or 
employees by the publication, translation, reproduction, delivery, performance, use, or disposition of any 
data processed under the contract in a manner not authorized by the contract, or by Federal or State 
regulations or statutes; 

• Any failure of the Contractor, its officers or employees to observe local, federal or State of Arkansas laws, 
including but not limited to labor laws and minimum wage laws. 

The Contractor shall agree to hold the Department harmless and to indemnify the Department for any additional 
costs of alternatively accomplishing the goals of the contract, as well as any liability, including liability for 
costs and fees, which the Department may sustain as a result of the Contractor's or its subcontractor's 
performance or lack of performance. 

475 See, e.g., Fresh Cut v. Fazli, 630 N.E.2d 575, 578 (Ind. Ct. App. 1994) ("An indemnification clause in a lease is 
not void or voidable as against public policy simply because the indemnitee is charged with a nondelegable duty to 
the public or third persons."). 
476 The cases involving "abandonment" by a care provider that are discussed in Section II.A.1 illustrate the kind of 
injuries that can result when a care provider does not show up for work. 
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back-up care itself.477  In other words, the usual rule that liability follows function 
applies. 
 

However, the Section 1115 and the Section 1915(c) waiver templates developed in 
conjunction with the Independence Plus initiative of the Centers for Medicare and 
Medicaid Services require that state programs have: 
 

a viable system in place for assuring emergency backup and emergency 
response capability in the event those providers of services and supports 
essential to the individual's health and welfare are not available. While 
emergencies are defined and planned for on an individual basis, the State also 
has system procedures in place....478

 
The template does not specify the kind of "system procedures" the state must have 

in place, and states are just beginning to develop plans to comply with the requirement. 
An example of one approach to a statewide system for emergency back-up is the plan 
Florida is considering: 
 

• Florida has identified two primary reasons why consumers may need emergency 
back-up, the failure of CDPAS workers to report for work and natural or man-
made disasters. To protect consumers, the state proposes to adopt a multi-
layered approach to emergency back-up, using all of the following resources: the 
consumer's required emergency back-up plan; an informal family and friends 
network; back-up services provided by an agency or district; resource lists of 
emergency service providers and facilities available from consultants, area 
agencies on aging, and district offices; adult and child protective services; the 
Division of Emergency Management; and 911 for emergency telephone help in 
critical situations. As part of the statewide plan, consumers who do not currently 
include an enrolled Medicaid provider agency in their individual emergency back-
up plans would be required add an "agency emergency back-up plan."479 

 
It is important to note that although the method the state chooses to fulfill this 

requirement may affect the likelihood that emergency back-up will succeed or fail, and 
thus affects liability to an extent, the legal analysis is the same whatever approach the 
state chooses. It is clear that this new duty on the part of the state creates the potential 
for liability if back-up fails and injury to a consumer results. Moreover, the degree of 
liability risk is considerably greater than for the risks involved in the Cash and 
Counseling Demonstration, for the following reasons: 
                                                 
477 The possibility that a consultant may be liable if he or she is negligent in providing assistance in the development 
of the back-up plan is addressed in Section IV.B. 
478 Independence Plus, §1115 Demonstration Version, A Demonstration Program for Family or Individual Directed 
Community Services, and Independence Plus at 16; 1915(c) Waiver Version, A Waiver Program for Family or 
Individual Directed Community Services at 12, at http://cms.hhs.gov/independenceplus/1115temp.pdf (last visited 
October 1, 2003) and http://cms.hhs.gov/independenceplus/1915temp.pdf (last visited October 1, 2003). 
479 E-mail from Carol Schultz, Medical/Health Care Program Analyst, Florida Agency for Health Care 
Administration, to Sandra L. Hughes, Consultant, ABA Commission on Law and Aging, October 20, 2003 (on file 
with authors). 
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• First, the consumer plays no role in developing the system-wide back-up plan, 

and the state therefore cannot argue in its defense, in the event back-up fails, 
that the consumer's negligence caused or contributed to the failure of back-up 
services. The caveat here, of course, would be a case in which the consumer 
failed to inform or belatedly informed the state agency of the need for back-up 
services. 

 
• Second, the state may be subject to a liability standard that is considerably more 

stringent than the negligence standard. Under the Independence Plus waiver 
templates for consumer-directed personal assistance programs, the state is 
required to "assure" emergency back-up care for consumers. Undertaking a 
responsibility to "assure" emergency back-up suggests that the state in essence 
is guaranteeing that emergency back-up care will be available when needed. 
This sets the bar at a higher standard than the usual duty to exercise reasonable 
care in developing and implementing an emergency back-up system. Depending 
on how strictly a court interprets the duty to "assure" emergency back-up, a 
consumer asserting a claim against the state may not need to prove negligence 
to establish liability. The state might even be subject to a duty akin to strict 
liability for injuries caused by the failure of the back-up system. 

 
• The language creating a duty to "assure" emergency back-up could also be 

interpreted as creating a nondelegable duty, in which case the state could be 
liable for the failure of back-up care provided by government or private agencies 
with which the state has contracted to provide this service. As noted in Section 
V.E, the concept of nondelegable duty is applied in those cases where a court 
concludes that as a matter of policy, the government should be responsible for 
the torts of independent contractors who are carrying out the work of or executing 
a responsibility of the government. The doctrine is particularly likely to be applied 
to duties "related to the protection of the health and safety of citizens."480  Here, 
the language of the Medicaid waiver template can be interpreted as creating a 
non-delegable duty on the part of the state to protect the safety of CDPAS 
participants by "assuring" that they receive emergency back-up care. Under such 
an analysis, a state that has arranged to provide back-up through a local or 
county agency, such as the 911 system, or through a private provider, such as a 
home care agency, would not be able to defend itself by arguing that the other 
entity's negligence, not the state's, was responsible for the failure of back-up. On 
the other hand, if the duty to "assure" emergency back-up is delegable, the state 
may be able to protect itself from liability by contracting out that function. 

 
Section VI.A.3 below describes emergency back-up provided by public authorities 

under the California In-Home Supportive Services (IHSS) Program. The variations in 
back-up in that program illustrate a continuum of duty, and therefore liability risk, that 
results from different systemic back-up strategies. The approaches range from: 

                                                 
480 Williams v. Department of Corrections, 481 S.E.2d 272, 276 (Ga. Ct. App. 1997). 
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• Providing no formal back-up support. The consumer bears responsibility to 

arrange adequate back-up. 
 

• Maintaining of a list of providers available to work on an emergency basis. 
 

• Contracting with a community home care agency to provide emergency worker 
replacement 24/7. 

 
• Hiring a pool of on-call workers, employed by the public authority, to provide 

emergency back-up. 
 

The liability risk increases from the first to the last example above. In the last 
example, back-up provided directly by workers employed by the public agency itself 
creates the full risk that any private health care agency incurs in providing services. 
However, the waiver template requirement that the agency "assure" emergency back-up 
appears to set an even higher standard than that to which a private health care agency 
is subject. A private home care agency's obligation is one of reasonable care in 
providing back-up, not guaranteeing back-up in every instance. The regulatory language 
plays a major role in setting the bar to which states will be held. 
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VI. LIABILITY ISSUE VARIATIONS IN OTHER 
MODELS OF CDPAS 

 
 

The liability analysis up to this point has focused primarily on the Cash and 
Counseling Demonstration. Of course, other models of CDPAS, besides Cash and 
Counseling, exist and face a similar array of liability issues. However, differences in 
structure and operation may make significant differences in liability risk, so this section 
of the report examines two other well-established CDPAS programs in order to 
determine whether and how these liability issues affect them differently. As with the 
Cash and Counseling programs, the methodology for this analysis involved review of 
authorizing law and regulations, review of available literature and reports on the two 
programs, and telephone interviews with key contacts from both programs. The first 
program is California's In-Home Supportive Services Program (IHSS); and the second, 
the New York Consumer-Directed Personal Assistance Program (CDPAP). 
 
 
A. California In-Home Supportive Services Program 
 

California's In-Home Supportive Services Program (IHSS), created in 1973, is a 
state-wide, publicly-funded program that provides a broad range of personal assistance 
and related services to low-income consumers who are elderly, blind, or living with 
disabilities. The program is the largest state program of its kind in the country, and 
enrollment numbers have steadily increased, as demonstrated by a 38% increase in 
average caseload numbers from 1995 to 2001 -- from almost 190,000 to over 
262,000.481  As of May 2003, enrollment is over 300,000.482  IHSS pays well over 
200,000 home care workers throughout the state.483

 
IHSS is funded through a complex array of federal (Medicaid and Title XX), state, 

and county funding sources. One of the funding complexities, for example, arises 
because Medicaid (called Medi-Cal in California) will pay only enrolled Medi-Cal 
workers who are not the recipient's spouse or parent. Covered cases that do not meet 
Medi-Cal requirements are funded by non-Medicaid monies.484

 

                                                 
481 California Department of Social Services, Research and Development Division, In-Home Suppportive Services 
Recipient Report -- IHSS: Keeping the Quality of Life at Home 9 (2002), available at 
http://www.dss.cahwnet.gov/research/res/pdf/IHSSrecipient.pdf. 
482 California Department of Social Services, Research and Development Division, (TABLE) In-Home Supportive 
Services (IHSS) Paid Cases, July 1998-June 2003 at 
http://www.dss.cahwnet.gov/research/res/pdf/daptrends/IHSSPaidCasesJun03.pdf (last visited August 19, 2003). 
483 Janet Heinritz-Caterbury, Collaborating to Improve In-Home Supportive Services: Stakeholder Perspectives on 
Implementing California's Public Authorities 4 (2002), a report of the Paraprofessional Healthcare Institute available 
at http://www.paraprofessional.org/publications/CA%20PA%20Report.pdf. 
484 California Welfare Directors Association, Adult Services Committee, In-Home Supportive Services: Past, 
Present and Future 10-12 (2003), available at http://www.cwda.org/downloads/IHSS.pdf. 
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Services that may be provided under the program include: 
 

• personal care services (including assistance with ambulation; bathing, toileting, 
oral hygiene, and grooming; dressing; care and assistance with prosthetic 
devices; bowel, bladder, and menstrual care; repositioning; skin care, and 
transfers; feeding and assurance of adequate fluid intake; respiration; and 
assistance with self-administration of medications), 

• domestic services such as house cleaning, doing laundry, changing bed linens, 
and shipping,  

• heavy cleaning, usually a one-time service, such as scrubbing cupboards or 
removal of hazardous debris, 

• accompaniment by a provider when needed during necessary travel to health-
related appointments or to alternative resource sites,  

• yard hazard abatement,  
• protective supervision of those with a mental condition that makes it unsafe to be 

alone,  
• teaching and demonstration directed at reducing the need for other supportive 

services, and  
• paramedical services, such as injections, internal catheters, range of motion, and 

wound care, that make it possible for the recipient to establish and maintain an 
independent living arrangement.485 

 
California's approach to providing CDPAS is unique in that it makes use of 

independent, county-based, quasi-governmental entities, called "Public Authorities," to 
perform selected functions within the IHSS program. Public authorities were first 
authorized under California law in 1992, through the enactment of Senate Bill 485.486  
The legislation provided counties the option of creating county-level public authorities 
primarily to serve as employer of record of IHSS workers for purposes of collective 
bargaining over wages, hours, and other terms and conditions of employment of the 
home care workers. It also authorized other tasks such as providing a referral registry 
for consumers and workers and training.  
 

The legislation came about due to increasing demand for personal assistance 
workers combined with the lack of an adequate work force, exacerbated by poor pay 
and benefits. Vigorous union organizing efforts hit a roadblock in 1990 when the 
California Court of Appeals held that, for purposes of collective bargaining, a county 
could not be deemed the employer of home care workers, because the county did not 
exercise any supervisory control, and because workers are free to terminate their 
services without notice to the county.487  Thus, IHSS workers as a group had no one 
with whom they could bargain for better wages or benefits, and consumers had no one 
to advocate for better service delivery.  
 

                                                 
485 Cal. Wel. & Inst. Code §12300 (West 2003). 
486 1992 Cal. Legis. Serv. Ch. 722 (S.B. 485) (West), amending Cal. Wel. & Inst. §12301.6. 
487 Service Employees Int'l Union v. County of L.A., 275 Cal. Rptr. 508 (Cal. Ct. App. 1990). 
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Consumers and workers came together to back legislation that addressed these 
problems through the creation of public authorities, an entity unique to California. Public 
authorities became a visible advocate for greater access to quality consumer-directed 
personal assistance and stronger worker rights. The legislation required a governing or 
advisory structure that ensured a high level of consumer direction of the public authority 
itself. In those counties that established public authorities after the 1992 law, wages and 
benefits substantially improved compared to other counties.488  Although only a minority 
of workers actually joins a union, even in counties with well-established public 
authorities, they all benefit from the terms of collective bargaining agreements within the 
particular county, because the union agreement is applied to virtually all workers. 
 

Between 1994 and 1999, seven counties created public authorities: Alameda, 
Contra Costa, Los Angeles, Monterey, San Francisco, San Mateo, and Santa Clara 
counties. These counties represented over 50 percent of the state IHSS caseload.489  
Amendments to the law in 1999 required all counties to establish a public authority or to 
contract with a nonprofit consortium to provide IHSS services, setting a deadline of 
January 2003.490  As of mid-2003, all but four of the 58 California counties have 
established public authorities for IHSS. 
 

A key feature of the legislation was the inclusion of a statutory immunity provision 
expressly for public authorities. The statute provides: 
 

[A]ny public authority created pursuant to this section shall be deemed not to be 
the employer of in-home supportive services personnel referred to recipients 
under this section for purposes of liability due to the negligence or intentional 
torts of the in-home supportive services personnel.491

 
The language makes clear that the public authority cannot be found vicariously liable for 
the actions of personal assistance workers. It does not grant immunity for functions 
directly handled by the public authority. In addition to acting as the employer of IHSS 
workers for purposes of collective bargaining, the other functions that public authorities 
may handle directly include the following that are mandated under the public authority 
statute: 
 

                                                 
488 The wage and benefit differential is illustrated by comparing the wage and benefit data contained in the public 
authority profiles posted on the web site of the California Association of Public Authorities, http://www.capaihss.org 
(last visited August 21, 2003). Twenty-five counties are profiled, and 23 of them posted wage and benefit 
information. Six of the counties listed had public authorities prior to the 1999 enactment that made them mandatory: 
Alameda, Contra Costa, Monterey, San Francisco, San Mateo, and Santa Clara. (A seventh county, Los Angeles, 
also had a pre-existing public authority but was not profiled on the web page.) The average worker wage for these 
six counties was $9.42, and all provided medical benefits. In the other 17 counties where public authorities were 
only recently established, the average wage was $7.48, and only six of the 16 reported including some medical 
benefits. 
489 Heinritz-Canterbury, supra note 483, at 13. 
490 1999 Cal. Legis. Serv. Ch. 90 (A.B. 1682) (West) and 1999 Cal. Legis. Serv. Ch. 710 (A.B. 1067) (West), adding 
Cal. Wel. & Inst. §12301.6. 
491 Cal. Wel. & Inst. §12301.6(f)(1) (West 2003). 
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• Establish a registry and referral system to connect consumers and workers; 
• Investigate the qualifications and background of potential workers; 
• Establish a referral system to connect workers to consumers; 
• Provide training for workers and consumers; 
• Perform any other function related to the delivery of IHSS; and  
• Ensure that the requirements of the personal care option under federal Medicaid 

law are met.492 
 

Interviews with key contacts indicate that the well-established public authorities do 
provide a registry and referral system to connect consumers and workers, and they all 
do some level of background check on workers, although this varies significantly. Some 
require two work or personal references; some do criminal background checks at the 
local or state level.  
 

All provide basic worker orientation to the program, and skills training is made 
available to varying degrees. Some public authorities do very little; some provide 
general skills training directly; and some link workers to training curricula provided 
through community colleges or other community resources. In all cases, the training for 
workers is optional. Many public authorities provide a written program handbook for 
workers and consumers.493  Some distribute videotapes that describe the role and 
responsibilities of workers and consumers. Little or no formal training for consumers 
takes place, although some counties have had some success with promoting peer 
counseling among consumers and holding conferences with workshops for consumers 
and workers.  
 

The scope of the public authority's work is limited by the practical reality that many 
if not most consumers and workers connect to each other without any contact with the 
registry or public authority. This is because so many consumers hire people they 
already know. Indeed, just over 40% of IHSS workers are relatives of the consumer.494

 
The other key participants in the functioning of IHSS -- besides the public authority, 

consumer and worker -- are the state and counties. It is the counties that administer the 
IHSS program at the local level on a day-to-day basis. The California Department of 
Social Services oversees the IHSS program, although a large share of IHSS funds 
come from the Department of Health Services which is responsible for administering the 
MediCal program. The state Controller's Office actually cuts the workers' checks and 
pays the requisite employee benefits, including social security, state disability 
insurance, unemployment insurance, worker's compensation, and any benefits such as 

                                                 
492 Cal. Wel. & Inst. §12301.6(e) (West 2003). 
493 For example, the San Francisco public authority provides a 78-page handbook for providers entitled Home Care 
Workers Handbook (2003), and a 67-page handbook prepared by Consumers In Action for Person Assistance 
(CIAPA) entitled Managing Your Personal Assistance Services (undated). 
494 California Department of Social Services, Research and Development Division, IHSS Providers; Characteristics 
of Caregivers in the In-Home Supportive Services Program 4 (October 2001), available at 
http://www.dss.cahwnet.gov/research/res/pdf/IHSSproviders.pdf. 
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health coverage that may have been negotiated in each county.495  Income tax 
withholding is the worker's choice.  
 

The day-to-day administration of IHSS occurs at the county level through a county 
IHSS administrative agency. The county determines eligibility for the program, both 
financial under Medi-Cal criteria and functional under the criteria of the IHSS program. 
The IHSS administrative agency sends out a social worker to interview the applicant in 
the home setting to determine eligibility and need for IHSS. The social worker assesses 
the types of services needed and the number of hours the county can authorize for each 
of the services. Up to 283 hours per month can be approved.496

 
Counties may offer IHSS services through any of three modes: (1) a contract 

mode, in which the county contracts with an agency to provide services; (2) the 
individual worker mode, in which the consumer directly employs the individual worker; 
and (3) the homemaker mode, in which the IHSS worker is a county employee. In fact, 
95% of all IHSS consumers receive services through the individual worker mode.497  
Non-self-directing consumers can utilize the independent worker mode if they have a 
representative authorized by the consumer. Under this option, the consumer or 
authorized representative has the responsibility to hire, train, supervise, and fire an 
individual worker. Thus, while the state sets the maximum hours and compensation, the 
consumer selects the worker, determines the worker's schedule and tasks, and trains 
and supervises the worker. State law expressly defines the consumer as the employer 
of the IHSS worker.498

 
The consumer and the individual worker complete, sign, and submit timesheets 

verifying the delivery of authorized services for semi-monthly pay periods. The county 
IHSS administrative agency enters the information into the state's computer system to 
enable the state to generate a check. The county agency also assigns a social worker 
whom the consumer may call with problems, questions, re-assessment of hours, or 
other issues. The social worker must re-assess the individual's eligibility at least yearly.  
 

With respect to liability risk, the IHSS statute also provides explicit immunity 
protection to the county and state, similar to that of the public authority: 
 

Counties and the state shall be immune from any liability resulting from their 
implementation of this section in the administration of the In-Home Supportive 
Services Program.499

 
It is not completely clear how far this immunity reaches. It does not appear intended to 
protect the state from failure to maintain required worker benefit payments such as 
                                                 
495 California Department of Social Services, Research and Development Division, In-Home Suppportive Services: 
Individual Provider Benefits and Services Information (Pub. 104, 1999). 
496 Cal. Wel. & Inst. §12300(h)(3), §12303.4(b) (West 2003). 
497 California Welfare Directors Association, supra note 484, at 9. 
498 Cal. Wel. & Inst. §12301.6(c)(1) and (c)(2)(B), §12303.25(a) (West 2003). 
499 Cal. Wel. & Inst. §12301.6(f)(3) (West 2003). 
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social security or workers' compensation, since they have borne that duty for several 
years and continue to do so. Case law in California established the proposition long ago 
that, at least for purposes of certain employer obligations such as minimum wage500 and 
worker's compensation,501 the state is the co-employer of IHSS independent workers. 
Accordingly, this immunity language would appear to apply primarily or solely to actions 
for damages based on tort causes of action. 
 

The statutory immunity provision goes on to insulate the county and state from any 
liability incurred by a public authority: 
 

Any obligation of the public authority or consortium pursuant to this section, 
whether statutory, contractual, or otherwise, shall be the obligation solely of the 
public authority or nonprofit consortium, and shall not be the obligation of the 
county or state.502

 
The overall impact of this structure on liability risk would appear to be two-fold. On 

the one hand, the employment configuration under the IHSS program is somewhat 
more complex than in other models because there are more actors involved. Figure 2 
illustrates the functional relationships among the parties. The complexity itself can 
cause a risk of role confusion, and thus liability risk, if the role differentiation is not 
crystal clear or is not followed. On the other hand, most of the risk is expressly 
eliminated by state statute shielding the state and county quite broadly and shielding the 
public authority from vicarious liability for the actions of independent workers. 
 

FIGURE 2. Parties Involved in California IHSS Program 

 

                                                 
500 Bonnette v. California Health and Welfare Agency, 704 F.2d 1465 (9th Cir. 1983). 
501 In-Home Supportive Services v. Workers' Compensation Appeals Board, 152 Cal. App. 3d 720 (1984). 
502 Id . 
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1. Potential Liability Arising from the Relationship between Consumers and 

Workers 
 

The analysis of liability risk in the consumer-worker dyad remains virtually 
unchanged under the IHSS model compared to Cash and Counseling, since the parties 
involved and the functions they perform are substantially similar. However, the IHSS 
model does provide additional protection in case of injury to workers, since workers' 
compensation coverage is universal, as well as state disability insurance. Moreover, 
because of the unionization of many IHSS workers and the ability to bargain collectively 
with public authorities, increasing numbers of workers are receiving employee health 
care benefits. On balance, the IHSS public authority model provides greater emphasis 
on the development and needs of the personal assistance workforce than does the 
Cash and Counseling model.  
 

2. Liability Risk of County and State Administrative Agencies for IHSS 
 

Because the county and state agencies involved in IHSS have the benefit of broad 
statutory immunity, their tort liability risk is negligible.503  Containing no words of 
limitation, the liability bar would presumably preclude both direct or corporate liability for 
the actions of the state or county, as well as vicarious liability for the negligence of IHSS 
workers. 
 

3. Liability Risk of Public Authorities 
 

State law, as already noted, grants public authorities protection from vicarious 
liability. In other words, the public authority cannot be deemed responsible for the 
actions of an IHSS worker as an employer.504  This immunity eliminates a predominant 
concern that any state, local, or private entity faces when it contemplates paying for or 
arranging consumer-directed services, over which, by design, it will have little control.505  
 

The immunity provision for public authorities, unlike that for the state and counties, 
does not extend to functions that a public authority carries out directly. As a result, 
public authorities do bear some risk of liability for injuries it may cause in performing 
such functions. These functions may include: screening and referral of workers through 
the registry; training; providing emergency worker support if done directly by the public 
authority; and monitoring services, to the extent the public authority takes on that task. 
 

                                                 
503 Cal. Wel. & Inst. §12301.6(f)(3) (West 2003). 
504 Cal. Wel. & Inst. §12301.6(f)(1) (West 2003). 
505 See Kapp, Improving Choices Regarding Home Care Services, supra note 397, at 441. 
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Screening and Referral Through Registries
 

All the public authorities, except Alameda County's, run a registry in-house. 
Alameda contracts out the registry function to several community-based organizations. 
This in itself provides another level of distancing from liability risk.  
 

Based on interviews with public authority directors, it is fairly clear that substantial 
variation exists in the extent of worker screening for purposes of registry listings. If 
screening is done poorly or if red flags are ignored, and the registry refers out an axe 
murderer, for example, the potential for liability clearly exists. At a minimum, all the 
registries ask for voluntary disclosure of convictions and all require two prior job 
references, or at least personal references if job experience is lacking. All the registries 
have some criteria for removing a worker's name from the registry and some form of 
appeal process for removal actions. The San Francisco public authority spells out six 
grounds for registry exclusion: 
 

1. Abusing or being under the influence of alcohol, or using or being under the 
influence of illegal drugs on the job. 

 
2. Providing false information to the Registry or omitting information that could 

affect your eligibility to be on the Registry. 
 

3. Criminal behavior, including theft, abuse, or neglect, or felony convictions 
determined to be inappropriate for a worker on the Registry. 

 
4. Sharing confidential information about a consumer. 

 
5. Sexual harassment of the consumer. 

 
6. A pattern of poor performance, unprofessional conduct, or unreliability.506 

 
All the registries ask for voluntary disclosure of criminal records from registry 

applicants, and roughly half of them, including the heavily populated county of Los 
Angeles, require criminal records checks. These checks vary from local, to state, to 
national FBI checks. The last option is rare because of the cost. The current cost of the 
statewide check alone is reportedly $52 each, and their practical value is very much a 
matter of ongoing debate within the public authorities. To the extent that convictions are 
reported, the consequences are also somewhat variable among the public authorities as 
to which crimes will disqualify a worker from the registry and whether any 
circumstances, such as the passage of time, will enable a disqualification to be waived. 
Some registries merely provide the information about the felony conviction to the 
consumer as part of the registry information.  
 

In referring workers to consumers, all the registries do some level of matching 
consumer needs with worker abilities, at least on the level of matching preferences for 
                                                 
506 San Francisco IHSS Public Authority, Home Care Workers Handbook 15 (2003). 
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gender, pet acceptance, smoker status, and scheduling needs. And all appear to follow 
the practice of sending out at least three names to consumers or, in some counties, as 
many as 15, so as to avoid an implicit recommendation of particular workers.  
 

It is important to keep in mind that while a criminal record can disqualify a worker 
from being included in the registry, consumers are still free to hire workers with criminal 
backgrounds if they choose. Indeed, most workers are not hired through the registry, 
particularly those who are members of the consumer's family. For example, the San 
Francisco public authority estimated that about half the 12,000 consumers in the IHSS 
program were connected to workers through the registry, while the Los Angles public 
authority estimated the number as only 2000 of the more than 100,000 IHSS consumers 
in that county. 
 

A key facet of minimizing liability risk in operating the registry, as in any function, is 
clear communication of rights, responsibilities, and expectations. Some of the public 
authorities have developed detailed disclosures and releases that workers and 
consumers must read and sign in order to make use of the registry. For example, the 
Los Angeles public authority uses a three-page form, entitled "Participant's Rights, 
Responsibilities and Release Agreement," that describes in detail the limited role and 
operation of the registry and includes a disclaimer of any responsibility...  
 

for any injuries or damages which may arise out of the referral or which may 
arise out of the employment, or for investigating or resolving any disputes, 
misunderstandings or injuries which may arise between a Consumer and a 
Provider or any third party.507

 
The form goes on to include an express release of the registry "from any claim, 
damages, injuries, liability or remedy of any nature relating in any way to the Registry, 
its services or denial of services, or its actions or failures to act."508  The enforceability 
of such broadly worded releases is always somewhat in doubt because courts generally 
frown upon them for public policy reasons. Although legalistic in tone and style, the form 
goes about as far as reasonably possible in articulating the limited functions of the 
registry and the rights and responsibilities of workers, consumers, and registry. At the 
same time, its dense legal language may be somewhat intimidating and difficult to 
understand for many consumers and workers. 
 

Some public authorities, such as the San Francisco public authority, accomplish 
much of their communication of expectations by providing well-written handbooks to 
workers and consumers and by developing information-rich web sites.509  The limitation 
and challenge of these communication approaches is their reliance on a presumption of 
English reading-based literacy -- a presumption that does not apply to a large proportion 
of IHSS consumers or workers. To illustrate, consumer demographics reported by the 

                                                 
507 Personal Assistance Services Council of Los Angeles County, Participant's Rights, Responsibilities and Release 
Agreement 1 (June 18, 2002). 
508 Id.  at 3. 
509 See the San Francisco public authority's website at http://www.sfihsspa.org, and handbook at supra note 506. 
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Los Angeles IHSS program indicate that only 44.7% of its consumers spoke English as 
their primary language. Other primary languages include: Spanish (16.5%), Armenian 
(15.3%), Russian (5.4%), Chinese (5.2%), Tagalog (1.9%) and other (11.9%).510

 

Training
 

The mandate to provide training in the California public authority law adds another 
functional area that distinguishes the California model from Cash and Counseling. The 
latter provides consultation and counseling, including information about where one may 
obtain training, but not training itself. 
 

Interviews with public authority directors, as well as review of 25 public authority 
profiles posted by the California Association of Public Authorities,511 reveals a 
tremendous variation in training resources and approaches. At a minimum, most 
provide an initial orientation to the IHSS program and its procedures. This may range 
from a half-hour one-on-one meeting to a two- or three-hour formal orientation course. 
To the extent that caregiver knowledge and skills training is provided, most public 
authorities arrange it through outside resources such as a local health department or 
Red Cross, rather than providing training by in-house staff. These training sessions 
typically cover elementary topics such as basic First Aid and CPR; communication and 
conflict resolution skills; and universal health and hygiene precautions. Some public 
authorities arrange more extensive skills training in areas such as bowel and bladder 
care; bathing and transferring techniques; diabetes education, nutrition and fluids; and 
recognizing and reporting abuse. Community colleges are often relied upon for such 
training. None of the public authorities reported providing on-the-job training for 
particular workers and consumers. All training, except for basic orientation, is voluntary. 
 

Most public authorities seek to accommodate language diversity by providing 
orientation materials and forms in the major non-English languages. Likewise, many 
offer training or refer workers to classes taught in languages other than English. 
 

Given these factors -- the focus on general knowledge and skills, their role as 
arranger rather than provider of training, and the optional nature of training for workers  
-- the risk of liability for poor training is minimal for most public authorities. 
 
Emergency Back-Up Support
 

The availability of replacement workers in the event of worker no-shows varies 
among the public authorities. Practices cover the gamut: 
 

• In Los Angeles, the county provides no formal support. It is the consumer's 
responsibility to arrange adequate back-up. 

 

                                                 
510 Los Angeles County In-Home Supportive Services Program (IHSS), Fact Sheet, June 2002). 
511 See http://www.capaihss.org/Info_home.html (last visited August 22, 2003). 
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• The Kings County registry maintains a list of providers who will work on an 
emergency basis. 

 
• Alameda County contracts with a community home care agency to provide 

emergency worker replacement 24/7. 
 

• San Francisco maintains a pool of on-call workers, employed by the public 
authority, to provide emergency back-up. 

 
In the Cash and Counseling states, the consultants make sure that the consumer 

has a back-up plan, but the specifics of the plan are the consumer's responsibility. As 
the examples above suggest, some public authorities are even less involved in back-up 
than are the Cash and Counseling States; some are more involved and proactive, as 
exemplified by the Alameda and San Francisco public authorities. The more directly 
public authorities take on responsibility to provide and control emergency back-up, the 
greater become the liability risks. Thus, in the above examples, the risk increases from 
the first to the last example. By employing the workers directly, the San Francisco public 
authority assumes the full risk that any health care agency incurs in providing services. 
Alameda removes itself one step by contracting out the function. Of course, the 
importance of emergency back-up is substantial, so even with increased risk, the policy 
objectives of ensuring the welfare and safety of the consumer may very well justify 
assumption of the responsibility and accompanying risk. 
 
Monitoring Services
 

Monitoring is not a term that any of the public authorities or local social services 
departments would use to describe their function, but we apply the term here to mean 
any activities that enable any of the entities involved in the consumer-directed service 
delivery system to spot and respond to problems. In that sense, both the local social 
services departments and the public authorities provide some monitoring.  
 

At a minimum, the social services social worker must visit the consumer annually 
to reassess need and eligibility. Consumers approved for the IHSS program are also 
instructed to call their social worker if problems arise. If, for example, on a home visit by 
the social worker, it is apparent that the consumer is not able to self-direct his or her 
care any longer, the consumer may be terminated from the consumer directed-
component of IHSS. If the problem is one that rises to the level of abuse and neglect, 
the social worker is obligated to report the case to adult protective services. IHSS 
workers and public authority staff are also mandated reporters, legally required to report 
suspected abuse of consumers. Thus, the analysis made elsewhere in this report 
regarding potential liability for abuse or for failure to report abuse applies equally as well 
to the IHSS program. 
 

A couple of counties -- Sonoma and Medocino -- have incorporated a more 
proactive case management type of approach to provide extra support to consumers 
who need it. However, the actual duties of these case managers were not investigated 

 109



in this review. Overall, it can be said that the monitoring by the counties is fairly 
analogous to that described in the Cash and Counseling program, and thus, the liability 
issues are fairly similar, with the significant caveat that the counties are given statutory 
immunity. 
 

The public authorities are less involved in monitoring than the local social services 
offices, but they do receive occasional complaints and hear of concerns from those 
workers and consumers who make use of the registries. Some public authorities also 
survey consumers and workers to assess their satisfaction with the registry services. To 
the extent that they become aware of problems through these activities, they may 
provide some consultation in problem solving or referral. They may also determine that 
a problematic worker or consumer is no longer appropriate for a registry listing. Overall, 
neither the public authorities nor consumers see the role of public authorities as 
responsible for quality of care issues. Thus, direct liability risks for monitoring are not 
significant. 
 
 
B. New York's Consumer-Directed Personal Assistance Program 

(CDPAP) 
 

New York State's Medicaid program operates one of the most extensive personal 
care programs in the country, accounting for nearly half of the national Medicaid 
spending for the personal care option under state plans.512  An eligible beneficiary can 
receive 24/7 personal care if need is demonstrated. In addition, New York provides 
broad Medicaid home health care benefits, plus a variety of home- and community-
based waiver programs, such as the Long-Term Home Health Care Program, which 
provides nursing home level home care for chronically ill individuals regardless of age. 
New York also sponsors some state-funded, community-based programs including the 
Supplemental Nutrition Assistant Program and the Expanded In-Home Services for 
Elderly Program.513

 
The Consumer-Directed Personal Assistance Program (CDPAP) represents a 

relatively small subset of personal care services in the state, with only 4783 persons in 
the program during calendar year 2003, although the number is rising.514  However, its 
roots go back to 1980 when a group of self-directing consumers with disabilities formed 
a non-profit, consumer-run group called "Concepts of Independence." Concepts won a 
contract with New York City's Human Resources Administration (HRA) to provide 
consumer-directed personal assistance services under the city's Medicaid program. 

                                                 
512 Allen J. LeBlanc, et al., "State Medicaid Programs Offering Personal Care Services," 22 Health Care Financing 
Rev. 155, 161 (2001) (based on figures provided in "Table 1: Medicaid Personal Care Participants in the United 
States: 1998-1999"). 
513 Teresa A. Coughlin & Amy Westpfahl Lutsky, "Recent Changes in Health Policy for Low-Income People in 
New York" 19, in Assessing the New Federalism, State Update 22 (Urban Institute, 2002), available at 
http://www.urban.org/UploadedPDF/310439.pdf. 
514 Telephone interview with Christopher Phillips, Health Program Administrator, Office of Medicaid Management, 
Bureau of Long-Term Care, New York State Department of Health (October 14, 2003). 
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Concepts is paid as a Medicaid personal care provider agency, and it in turn pays 
personal assistants, employed by consumers in the CDPAP program. Concepts is the 
employer of record of the personal assistant only for purposes of wages and benefits. 
 

Concepts grew slowly but steadily during its first decade of operation, but 
statewide growth of consumer-directed services did not occur until 1992 when 
legislation created a state-wide "Patient-Managed Home Care" demonstration 
program.515  In addition to expanding the consumer-directed model, the legislation also 
amended the state's Nurse Practice Act to permit family members, household members, 
friends or domestic employees to perform skilled nursing tasks, as long as they do not 
hold themselves out as a person licensed to practice nursing and they were either 
unpaid or employed under the Patient-Managed Home Care program. 
 

In 1995, amendments to the statute converted the demonstration program to a 
permanent statewide program and changed its name to its current name, the 
Consumer-Directed Personal Assistance Program or CDPAP.516  As of late 2002, about 
48 of 62 local districts (county Medicaid agencies) have established CDPAP services.517  
No formal regulations have been adopted for the program as of mid-2003, although the 
state Department of Social Services has issued several memoranda setting forth 
guidelines for districts developing CDPAP programs.518

 
Under the 1995 law, an individual is eligible for CDPAP if the person meets 

Medicaid eligibility requirements for home care services and: 
 

has been determined by the social services district, pursuant to an assessment 
of the person's appropriateness for the program,... as being in need of home care 
services or private duty nursing and is able and willing or has a legal guardian 
able and willing to make informed choices, or has designated a relative or other 
adult who is able and willing to assist in making informed choices, as to the type 
and quality of services, including but not limited to such services as nursing care, 
personal care, transportation and respite service.519

 
Because Concepts is the oldest and largest consumer-directed provider in CDPAP, this 
discussion will be limited to Concepts' operation and experience in New York City. 
Concepts serves about 1,300 consumers in the city and about 300 in six counties 
beyond New York.520

 

                                                 
515 1992 Sess. Law News of N.Y. Ch. 795 (S. 9032) (McKinney's). 
516 1995 Sess. Law News of N.Y. Ch. 81 (S. 5280-A, A. 7984-A) §365-f. (McKinney's), codified at NY Soc. Serv. 
Law §§365-f, 367-p(c) (2003). 
517 Valerie J. Bogart, "Consumer Directed Assistance Program Offers Greater Autonomy to Recipients of Home 
Care," 75-Jan N.Y.S. Bar Journal 8, 9 (2003). 
518 Id . 
519 NY Soc. Serv. Law §§365-f(2)(c) (West 2003). 
520 Concepts has been the only consumer-directed provider in the city, but recently HRA issued a request for funding 
proposal to solicit additional providers. As of August 2003, HRA was still in the process of evaluating proposals. 
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For consumers, the process begins with a Medicaid application to a local social 
services district. In New York City, the equivalent of the social services district is the 
Human Resources Administration that operates through neighborhood "Community 
Alternative Systems Agencies" or "CASA" offices. The consumer must provide a 
physician's order that describes the consumer's medical and functional impairments and 
the need for home care services. The CASA office, through the Home Care Services 
Program, then conducts an assessment by a case manager and another by a nurse to 
determine whether the applicant is eligible for personal care services under Medicaid 
and, if so, the number of hours per week. Once this is accomplished, the CASA office 
will consider enrollment in the consumer-directed program.  
 

The CDPAP application requires the consumer, or the consumer's parent, legal 
guardian, or responsible adult to answer questions demonstrating ability and willingness 
to assume responsibility for: 
 

• recruiting, selecting, training and orienting each personal assistant; 
• directing the personal assistant's daily activities within the service plan authorized 

by the Home Care Services Program; 
• obtaining and assigning replacement assistants; 
• discharging the personal assistant when necessary; 
• completing and returning all forms as required by Concepts; 
• resolving all personal assistant complaints; 
• maintaining contact with the HRA case manager; and 
• maintaining contact with the appropriate Concepts staff members as needed.521 

 
Once enrollment is approved, the CDPAP contractor -- Concepts -- is notified. 

Whomever the consumer selects to work as a personal assistant must go to Concepts 
to complete the necessary employment paperwork. One key difference between the 
New York program and Cash and Counseling is that certain family members cannot 
serve as personal assistance workers in the New York program. The program follows 
the state's regulation for Medicaid personal care services in this regard, which prohibits 
payment to "a patient's spouse, parent, son, son-in-law, daughter or daughter-in-
law...."522

 
Concepts is responsible for the following duties: 

 
• hiring and dismissing personal assistants at the direction of the consumer, legal 

guardian or responsible adult; 

                                                 
521 HRA Home Care Services Program, Consumer Directed Personal Assistance Program Application 1 (Form 
M13e, p. 1, Rev. 1/6/97). 
522 N.Y. Comp. Codes R. & Regs. Tit. 18, §505.14 (West 2003). Advocates, however, point out that this state 
regulation is more restrictive than the federal regulation which prohibits as providers only family members who are 
"legally responsible" for the consumer, in other words, only one's spouse and the parent of a minor child receiving 
services. See Bogart, supra note 517, at 11, citing 42 C.F.R. §440.167. 
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• acting as the personal assistant's employer of record in relation to wages and 
benefits [i.e., Social Security, unemployment compensation, worker's 
compensation, health benefits, and leave benefits]; 

• establishing the required personnel files; 
• collecting and verifying the consumer/personal assistant time sheets; 
• maintaining time and leave records; 
• paying each assistant's wages and administering each assistant's fringe 

benefits;523 
• resolving appropriate complaints; and 
• submitting records as needed to the HRA-Home Care Service Program.524 

 
Concepts performs two additional functions. One is to administer a "consumer 

classified list" for consumers seeking personal assistants, and a "personal assist ad list" 
for personal assistants seeking work. Personal assistants who have worked at least 500 
hours for Concepts may use the latter. Concepts merely coordinates and periodically 
updates these lists. They perform no recruiting, screening, or assessment of the listings. 
The second function developed only after the 9/11/01 disaster, when HRA asked 
Concepts to get more involved in monitoring the circumstances of the consumers. 
Concepts now employs three "quality assurance specialists" and a supervisor to serve 
as "point persons" for every consumer. They are available in a responsive capacity, to 
answer questions, initially investigate problems, and be available as a resource. 
However, they do not take over the monitoring function of the CASA case manager. If 
problems merit, the quality assurance specialist may refer the matter to the case 
manager. 
 

On an ongoing basis once services begin, the CASA office, through its case 
managers, stays involved in a monitoring capacity. At a minimum, it performs semi-
annual nursing reassessments and annual case worker visits to monitor and reassess 
services. The relationship among the parties, with their respective duties is illustrated in 
Figure 3 below. 
 

1. Potential Liability Arising from the Relationship between Consumers and 
Workers 

 
The analysis of liability risk in the consumer-worker dyad remains virtually 

unchanged under New York's CDPAP model compared to Cash and Counseling, since 
the parties involved and the functions they perform are substantially similar. However, 
like California, the New York model provides additional protection in case of injury to 
workers, since workers' compensation coverage is universal, along with other basic 
worker benefits.  
 

                                                 
523 A key feature of Concept's payroll management is the fact that they send the paycheck to the consumer who then 
pays the worker. 
524 Id.  at 2. 
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FIGURE 3. Parties Involved in New York CDPAP 

 
 

Although New York does not have the equivalent of the California public authority 
to serve as the employer for collective bargaining purposes, the workers in the CDPAP 
(and in all home care positions in the city) benefit from "Living Wage" legislation 
adopted by the New York City Council in November of 2002. The legislation raised 
minimum worker pay for home care workers and others to $8.10 per hour with health 
care coverage or $9.60/hour without healthcare coverage, effective July 1, 2003. The 
amount is adjusted annually.525

 
2. Liability Risk of County and State Administrative Agencies (HRA through 

CASA offices) 
 

The employer-type duties retained by the Human Resources Administration 
through its local CASA office -- primarily program eligibility and monitoring -- fall well 
below the level of involvement that could give rise to a risk of being deemed employer of 
the personal assistants in the CDPAP. Thus, concern about vicarious liability for injuries 
caused by workers in the program is not significant. However, as with all functions, the 
CASA office and its staff must adhere to a duty of ordinary care for the actual functions 
it takes on.  
 

CASA's initial function is that of eligibility determination. But the eligibility process 
is tempered by Medicaid appeal rights that provide a means of redress for consumers 
who disagree with any determination. Personal injury law is not especially relevant with 
respect to this function, with the possible exception of decisions regarding who may be 
approved as a responsible adult to direct care on behalf of the consumer.  
 

                                                 
525 NYC Code §6-109, eff. February 25, 2003. 

 114



Appointment of a "Responsible Adult"/Representative
 

The worst case scenario for any agency in the position of approving consumer-
directed care is the negligent approval of a surrogate who subsequently exploits and 
seriously injures the consumer. The liability concern in the New York program closely 
tracks that already discussed under Cash and Counseling. The challenge is the creation 
of a process and standard for recognition of the surrogate that sufficiently protects both 
the consumer and the agency approving the arrangement. 
 

The CDPAP statute, quoted earlier, says only that a consumer who is unable to 
self-direct care may still participate in CDPAP if he or she: 
 

has a legal guardian able and willing to make informed choices, or has 
designated a relative or other adult who is able and willing to assist in making 
informed choices, as to the type and quality of services.526

 
The language on its face indicates that it is the consumer who is the designator and not 
someone else (unless a guardian exists). Thus, some kind of appointing process and 
confirmation of that process would be expected. The application materials for CDPAP 
do provide some criteria for who may be the responsible adult, and the application form 
requires that person's contact information and signature, but they are silent on how 
designation is made or confirmed, other than the fact that the person must be 
interviewed by the case worker and registered nurse.527  In most cases, the interview 
process may be more than sufficient to make a sound determination, but as with the 
Cash and Counseling program, greater clarity in the appointment process would 
enhance safety and reduce liability risk. 
 
Monitoring by the CASA Office
 

The liability analysis provided with respect to consultants in the Cash and 
Counseling programs applies quite similarly to the monitoring functions of the CASA 
office. Monitoring constitutes both a safeguard against personal injury as well as a 
responsibility for which the CASA office can be held accountable in a tort claim if the 
function is carried out negligently. The challenge again is to define the nature and 
frequency of monitoring clearly in program procedures and materials, carry out the 
function as envisioned consistently, and act upon information gathered in the process, 
especially if the information suggests management or care problems. 
 

3. Liability Risk of Concepts of Independence 
 

Concepts of Independence is the employer of record of personal assistants for 
purposes of payroll and benefits management and for purposes of Medicaid regulations 
requiring identification of a provider agency to receive Medicaid payments. To this 

                                                 
526 NY Soc. Serv. Law §§365-f(2)(c) (West 2003). 
527 See HRA Home Care Services Program, Consumer Directed Personal Assistance Program Application 1 (Form 
M13e, p. 1, Rev. January 6, 1997). 
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extent, it serves as little more than a fiscal agent, similar to the fiscal agents under Cash 
and Counseling. Concepts provides no recruiting, screening, or active referral function; 
instead, it merely maintains a referral list on which consumers and workers list 
themselves. In some respects, Concept's involvement with workers is even less that of 
the fiscal agents under Cash and Counseling, because it does not pay workers directly. 
Instead, it sends the paycheck to the consumer who then turns it over to the worker. 
Consumers bear the responsibility for the key employer functions: recruiting; 
hiring/firing; training; and assigning, scheduling and supervising the work of 
independent workers. Under this configuration, the case law suggests very low 
exposure of Concepts under any theory of vicarious liability. 
 

As for the functions for which Concepts is directly responsible -- primarily payroll 
management functions -- the liability analysis closely tracks that of the Cash and 
Counseling fiscal agents and, similarly, involves fairly low risk of tort liability.  
 
Monitoring by Concepts of Independence
 

One recently acquired function of Concepts that does go beyond that of fiscal 
agent if that of quality assurance monitoring. As noted above, Concepts now employs 
three "quality assurance specialists" and a supervisor to serve as "point persons" for 
every consumer. They are available in a responsive capacity, to answer questions, 
initially investigate problems, and be available as a resource. The key limiting factor of 
this function is that it is responsive to concerns and problems reported by consumers or 
others and is not supervisory in nature. The CASA case manager still bears the primary 
responsibility of supervisory monitoring on a periodic basis, and when Concepts 
becomes aware of problems meriting more active intervention, its most proactive option 
is to refer the matter to the case manager. Of course, even this level of monitoring can 
be done so poorly as to violate a duty of ordinary care, resulting in liability for injury. But, 
the overall risk is modest under this scenario, and the key to avoiding even that risk is, 
as always, is to define the nature and extent of monitoring clearly in program 
procedures and materials, to carry out the function as envisioned consistently, and to 
act upon information gathered in the process, especially if the information suggests 
management or care problems. 
 

To recap, two other models of consumer-directed personal assistance services -- 
the California In-Home Supportive Services Program, and the New York Consumer-
Directed Personal Assistance Program -- face similar liability issues as are found in the 
Cash and Counseling model. Variations in the issues are dictated by (1) authorizing 
legislation which defines the duties of the program participants and/or the limits of 
liability (as in the immunity provisions in the California law), and (2) by the scope and 
nature of the functions the participating entities actually take on. In all these models, 
there is a division of labor of employer and related tasks among the participants in the 
system. The division of tasks limits the liability risk of each participant in different ways. 
However, because liability risk follows function, success in appropriately limiting liability 
risk depends on clarity in the division of responsibility, clear communication of 
expectations, and consistent compliance with those expectations. 
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VII. CONCLUSIONS AND OPTIONS TO 
ADDRESS LIABILITY RISKS 

 
 

This section summarizes our conclusions regarding the potential liability risks for 
each actor in consumer-directed care -- consumers, workers, authorized 
representatives, fiscal intermediaries, consultants, and states -- and identifies steps that 
can be taken to minimize the risk of liability. Overall, we conclude that: 
 

• The risk of liability as between the consumer and the worker is no greater than 
that encountered under agency provided care. In addition, because in many 
cases family members serve as CDPAS workers under this model of care, there 
is, as a practical matter, less likelihood that the parties will seek compensation for 
personal injuries in the courts.  

 
• Putting aside any impact of familial relationships, personal assistance workers 

face a heightened theoretical risk of liability if they are negligent in performing 
caregiving duties, compared to agency provided care, because in the latter 
structure the plaintiff is more likely to sue the agency, under the doctrine of 
vicarious liability, than to sue the worker. The agency is likely to have greater 
assets against which to recover.528  Absent the agency, the individual worker 
employed by the consumer bears the sole legal responsibility for injuries caused 
by the worker's negligence. However, the practical likelihood of liability is 
influenced by the extent of assets or insurance owned by a prospective 
defendant. Individuals providing personal assistance are likely to have 
insignificant assets compared to agencies and in practical terms, are therefore 
likely to be "judgment proof."  

 
• In the case of injury to workers while on the job, liability risk is affected 

dramatically by the availability of workers' compensation. Where workers are not 
covered by workers' compensation benefits, consumers who have assets are 
more likely to be subject to suit for compensation if a worker is injured on the job, 
because of the absence of other remedies. Workers' compensation provides a 
relatively simple administrative remedy to injured workers and, at the same time, 
bars most personal injury actions by the worker against the consumer. 

 
• With respect to other actors in the provision of services -- i.e., the state 

sponsoring agency, consultants, fiscal agents, public authorities (as in 
California), or consumer-directed provider agencies (as in New York) -- this 
analysis finds that their liability risk is limited to the specific tasks they perform, 

                                                 
528 Vicarious liability should be distinguished from direct liability. Direct liability applies where an institution or 
individual is held directly liable for acts, or failures to act, in matters that are directly within its control. Vicarious 
liability holds a principal strictly responsible for the acts or omissions of his or her agent, based upon the common 
law doctrine of respondeat superior, this doctrine literally meaning "let the master answer." These concepts are 
explained in greater detail in Section I.D. 
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with minimal risk of vicarious liability for personal injury negligently caused by 
personal assistance workers. The risk of direct liability is also relatively very low 
because of each actor's limited functions.  

 
Thus, in general, delivering home care services through the Cash and Counseling 

model or a similar consumer-directed structure results in a relatively low level of liability 
risk where employer and support functions are "unbundled" in a clearly defined and 
communicated fashion. 
 

In this section, in addition to describing the liability risks in greater detail, we 
identify a number of steps that can be taken to minimize or at least reduce potential 
liability. However, two key framing points about liability risk should always be kept in 
mind. One, liability risk never disappears entirely, even under a grant of statutory 
immunity. Two, the best protection against liability in connection with any consumer-
directed program is first, development and implementation of a well-designed program 
that clearly assigns and communicates responsibilities, and second, careful and 
consistent adherence to the procedures and protocols of the program.529  The Cash and 
Counseling Demonstration's final report on Lessons from the Implementation of Cash 
and Counseling in Arkansas, Florida, and New Jersey provides excellent advice and 
comprehensive recommendations regarding the design of a CDPAS program which we 
will not repeat here.530

 
 
A. Workers 
 

Individual workers face a significant risk that they may be found liable if they are 
negligent in performing their duties under general tort law principles. However, this 
reality is tempered by the fact that if a worker does not have sufficient income or assets 
to pay the judgment in a damage action (that is, the worker is "judgment proof"), this is a 
risk that is not likely to materialize.531  Workers also face the risk that they will be injured 
on the job, and if they are not covered by workers' compensation, they may not, as a 
practical matter, be able to recover damages in connection with the injury. In addition, in 
some states, workers risk civil or criminal liability if they fail to report abuse or neglect of 
the consumer as required by state adult protective services (APS) laws. A worker who 
engages in gross negligence or abuses the consumer may also be civilly and/or 
criminally liable under state APS laws. These abuse and neglect related risks are 
extremely low-frequency risks. 

 

                                                 
529 See the discussion in the introduction to Section IV of the importance of following written instructions and 
procedures because a court may look to those procedures or instructions as providing the relevant standard of care in 
a negligence action. 
530 Lessons Report, supra note 21. 
531 The fact that a provider is judgment proof may not be a concern to the provider, but it may be a concern to the 
consumer, who risks being unable to recover damages caused by the provider. 
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Worker Liability Risks
 

• Negligent caregiving. Case law demonstrates that individual workers face a 
significant risk that they may be found liable if they are negligent in performing 
their caregiving duties, including leaving the consumer unattended. However, if a 
worker's income and assets are low or modest, as is the case for many in this 
field, the worker may, in practical terms, be "judgment proof." From this 
perspective, the risk of enforceable liability for negligent caregiving is a risk that 
is not likely to materialize (Section II.A.1). 

 
• Negligence in non-caregiving matters. A worker may be found liable for 

negligence in non-caregiving activities, most notably creating a hazard in the 
consumer's home, However, here, again, if a worker does not have sufficient 
income or assets to pay the judgment in a damage action, this is a risk that is not 
likely to materialize (Section II.A.2). 

 
• Failure to report abuse or neglect. A worker may be a mandatory reporter 

under the state's adult protective services (APS) law and may therefore be both 
civilly and criminally liable for failure to report abuse or neglect that comes to 
attention of the worker. However, liability can easily be avoided by complying 
with the APS law (Section II.A.3.a). As a practical matter, workers employed by 
the consumer or the consumer's representative, especially if the worker is a 
family member, may have greater emotional or economic barriers to reporting, 
compared to agency-employed workers. 

 
• Liability for abuse or neglect. A worker may be criminally liable under the 

state's APS law if the worker abuses or neglects the consumer. This is a low 
level risk because of the infrequency of misconduct that rises to the level of 
abuse or neglect. Of course, on the rare occasions when it does occur, the injury 
to the consumer can be extremely serious (Section II.A.3.b). 

 
• Liability for injury to third party caused by worker. The worker and the 

consumer are potentially liable for injuries to third parties caused by the worker 
while acting within the scope of employment. The worker's liability is direct, i.e., 
flowing directly from his or her own action or inaction, while the consumer's risk 
of liability is vicarious, arising from the employer-employee doctrine of 
respondeat superior. Unless the worker or the consumer has sufficient income or 
assets to pay the judgment in a damage action, this too is a risk that has a low 
probability of materializing against the worker (Section II.C). 

 
• Liability for injury to third party caused by consumer. A third party may claim 

that an injury inflicted by a consumer was caused by the negligent care or 
supervision of the worker, thus making the worker liable for damages (Section 
II.C). However, such claims are rare and are likely to be dismissed for failure to 
prove that the worker owed a duty of care to the third party. 
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Other Risks
 

• Inability to recover compensation for on the job injuries. The worker may be 
injured on the job by the consumer (Section II.B.1 and Section II.B.2), by a third 
party (Section II.C), or as a result of the negligence of the owner or renter of the 
consumer's home (Section II.B.1). If the potential defendant has neither assets 
nor liability insurance, the worker will not be able to collect damages in 
connection with the injury, unless the worker is covered by workers' 
compensation insurance. 

 
Options to Address Liability Risks
 

• Fully inform the worker of the liability risks and document the process. At 
the time a worker is hired, the worker can be made aware of the potential liability 
risks, including the terms of the state APS law, and the steps the worker can take 
to minimize these risks.  

 
• Require workers' compensation coverage for all workers. Workers' 

compensation coverage would ensure that workers receive compensation for all 
on the job injuries, regardless of fault or the availability of compensation from 
responsible parties, and is therefore highly desirable.532 

 
• Make available optional training programs for workers. Under the Cash and 

Counseling model, consumers are responsible for providing any necessary 
training to workers. While for many consumers it is important that they have the 
right to train their own workers, state programs might consider making available 
strictly optional training resources and programs for workers who want 
assistance (for example, provide videos containing instruction on basic skills 
such as proper bathing techniques; contract with community resources to provide 
free basic training sessions; seek to expand the availability of community college 
courses in relevant skills). While the state should not assume responsibility for 
the quality and effectiveness of such programs, the state should attempt to offer 
training that is consistent with the philosophy of consumer direction and should 
avoid "canned" training programs and materials that are inconsistent with that 
philosophy. 

 
 
B. Consumers 
 

Consumers face a distinct risk of liability for on the job injuries to workers unless 
the worker is covered by workers' compensation. However, unless the consumer or a 
                                                 
532 In New Jersey, the only one of three Cash and Counseling states to require workers' compensation coverage, the 
consumer was allowed to pay the premium for the workers' compensation rider to homeowner's or renter's insurance 
out of the consumer's cash allowance, and "consumers who did not already have a policy were allowed to include 
the full cost of such insurance, not simply the cost of the rider." New Jersey Implementation Report, supra note 18, 
at 103. 

 120



family member (acting as authorized representative) has significant assets, the worker 
is unlikely to bring a personal injury suit. Cases in which consumers with mental 
impairments engage in negligent or aggressive behavior that causes injury to the worker 
are more complicated, because the mental impairment may or may not be recognized 
as a defense in a damage action. Consumers also are subject to employment-related 
legal claims (e.g., unlawful discharge) but can be protected from liability by a carefully 
worded employment agreement and by taking care not to violate any applicable state 
employment laws. Finally, consumers may be vicariously liable as employers for injuries 
caused to third parties by their workers during the course of employment. 
 
Consumer Liability Risks
 

• Negligence in maintaining the worker's workplace. Consumers face a distinct 
risk of liability for on the job injuries to individual workers they employ unless 
those employees are covered by workers' compensation. This risk exists with 
respect to any invitee into the home, whether the invitee is a housekeeper, dog 
walker, social visitor, or anyone else. The risk to the personal assistance worker 
is only one of degree -- that is, the personal assistance worker is likely to spend a 
greater amount of time in the home and perform intimate, hands-on services, 
thereby giving rise to greater opportunity for injury.  

 
The existence of workers' compensation coverage is a key protection for both 
workers who risk injury and for consumers who, without it, face significant liability 
risk. The case law demonstrates that a consumer may be found liable for 
negligence in maintaining the workplace -- that is, for creating or failing to correct 
hazardous conditions in the consumer's home. If the consumer lives with a family 
member or friend who is the owner or renter of the consumer's home, that family 
member or friend may also be liable on a theory of premises liability (Section 
II.B.1). It should be noted that this risk is theoretically the same, regardless of 
whether the services are consumer-directed or agency-provided. In both 
circumstances, the consumer or home-owner has an obligation to maintain a 
reasonably safe workplace. The difference is that under agency-provided care, 
workers compensation coverage is universal, and where such coverage exits, 
personal injury suits against the consumer or homeowner are far less likely.  

 
• Injuries caused by the consumer's mental impairment. Cases in which 

consumers with mental impairment engage in negligent or aggressive behavior 
that causes injury to the worker are more complicated, because state law varies 
on whether the consumer's mental impairment will be recognized as a defense in 
an action for damages. The trend is to recognize the defense when asserted by a 
defendant who is confined to a residential facility, and there is case law 
suggesting that in at least some circumstances, this defense will also be 
accepted in the home care setting (Section II.B.2). 

 
• Wrongful discharge and other employment-related claims. As an employer, 

the consumer is potentially liable for a variety of employment related claims, such 
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as discharge in violation of an employment agreement or employment actions 
that are discriminatorily motivated. However, this is a low frequency risk, and 
consumers can be protected from liability by a carefully worded employment 
agreement (expressly noting that the worker's employment is terminable at will by 
the consumer) and by being made aware of any applicable state employment 
laws (Section II.B.3). 

 
• Liability for injuries to third parties caused by the worker. Consumers may 

be liable as employers on the basis of vicarious liability (also referred to as 
respondeat superior) for injuries caused to third parties by their workers while 
acting within the scope of employment. For example, an auto accident caused by 
the worker while running an errand for the consumer could result in such liability 
(Section II.C).  

 
Other Risks
 

• Inability to recover compensation for injuries caused by the worker. 
Because many, if not most, workers are likely to have limited income and assets, 
the consumer may not as a practical matter be able to recover damages for 
injuries caused by the worker (Section II.A.1 and Section II.A.2). 

 
Options to Address Liability Risk
 

• Fully inform the consumer of the liability risks. At the time of enrollment, the 
consumer can be informed of all potential risks and the steps the consumer can 
take to minimize those risks (for example, the consumer should be advised of the 
legal responsibility to maintain a safe workplace and the importance of correcting 
potentially hazardous conditions in the home). A homeowner's or lessee's 
insurance policy that includes protection for such liability is advisable.  

 
• Inform the consumer of the possible need for liability insurance coverage if 

the consumer has assets at risk. States should consider advising the 
consumer that if the worker causes injury to a third party, the consumer will be 
jointly liable to the third party under the doctrine of vicarious liability. If the worker 
is judgment proof and does not have liability insurance, the consumer may be 
solely liable and will not be able to obtain contribution for damages from the 
worker. To protect against this possibility, the consumer may want to consider 
obtaining liability insurance if the consumer has assets at risk. 

 
• Document that the consumer has received this information and agrees to 

these risks. It is advisable to provide the information described in paragraphs 
one and two in writing, preferably as part of the enrollment agreement signed by 
the consumer. This will provide written documentation that the consumer has 
been made aware of the risks and has accepted those risks in agreeing to 
participate in the CDPAS program. It is likely that most applicants for CDPAS will 
conclude that the benefits far outweigh the risks. 
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• Provide workers' compensation coverage for all individual providers. In 

states where it is available, it is highly desirable that workers' compensation 
coverage be provided, or at least made available, for all individual workers 
through the state program. Placing the burden or option on consumers to obtain 
the coverage will substantially lessen the likelihood of implementation. 
Consultants can be directed to explain the importance of coverage to consumers 
and assist them in enrolling their workers. This will provide protection for both 
workers and consumers -- the worker will be guaranteed compensation for on the 
job injuries even if the consumer (or other responsible party) is judgment proof, 
and the consumer will be protected from suits for damages by workers (this is 
particularly important in the case of a mentally impaired consumer). 

 
• Offer provider background checks to consumers. The state can offer worker 

background checks to consumers, including criminal background checks, as is 
required in the Medicaid waiver templates for CDPAS programs,533 and 
consultants can play an important role by explaining to consumers the value of 
obtaining such checks. This will provide some protection against hiring a worker 
who is negligent or dishonest or who is likely to abuse or neglect the consumer. 

 
• Advise the consumer to enter into a written employment agreement with 

the worker that allows termination of employment at will. States should 
advise the consumer and the worker to execute a written employment agreement 
that clearly states that the consumer may terminate the worker's employment at 
will. The agreement can also include a provision requiring the worker and/or the 
consumer to provide advance notice of termination without undercutting the 
consumer's right to terminate the worker's employment at will.  

 
• Provide information and training regarding employment laws that apply to 

the consumer. As part of the consumer's orientation or training, the consultant 
can include information regarding any state employment laws, such as the state 
anti-discrimination law, that are applicable to the consumer, and can advise the 
consumer regarding steps that can be taken to avoid liability. 

 
 
C. Authorized Representatives 
 

Although the liability risks listed below are real, in most cases authorized 
representatives will be relatives or friends whose caregiving commitment will be high, as 
will their level of integrity in performing their duties. Such individuals may be informed of 

                                                 
533 Both the Section 1115 and the Section 1915(c) waiver templates provide: "Upon family or individual request, the 
State makes available, at no cost, provider background checks, including criminal background checks." 
Independence Plus, §1115 Demonstration Version, A Demonstration Program for Family or Individual Directed 
Community Services, and Independence Plus, 1915(c) Waiver Version, A Waiver Program for Family or Individual 
Directed Community Services, at http://cms.hhs.gov/independenceplus/1115temp.pdf (last visited October 1, 2003) 
and http://cms.hhs.gov/independenceplus/1915temp.pdf (last visited October 1, 2003. 
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these risks, but they are unlikely to be deterred from acting as a representative by the 
threat of liability. 
 
Representative Liability Risks
 

• Liability for negligence and for breach of fiduciary duty. In addition to 
potential liability for negligence (that is, failure to exercise ordinary care) in 
performing the duties of an authorized representative, an authorized 
representative may well have a heightened "fiduciary duty" to the consumer. 
However, in most cases authorized representatives are relatives or friends 
whose caregiving commitment is high, as is their level of care in performing their 
duties, thus significantly reducing the likelihood of negligence or breach of 
fiduciary duty (Section II.D). 

 
• Liability for negligent hiring of a worker. The parent or other legally 

responsible person who is acting as the consumer's authorized representative 
could be liable for injuries or damage to a third party that results from a worker's 
failure to properly supervise or care for the consumer. However, case law on 
negligent hiring and parental liability strongly suggests that the authorized 
representative would be liable only if the representative: (1) knew or should have 
known that the consumer was likely to cause such damage or injuries; and (2) 
the authorized representative was negligent in hiring the personal assistant 
responsible for the supervision or care of the consumer The risk of liability is 
relatively low (Section II.D). 

 
• Liability as the employer of the worker. The authorized representative 

normally will be considered the joint employer, or the sole employer of the worker 
if the consumer has no ability to self-direct his or her care, and therefore will have 
potential employment related liability (see Section II.B.3), including vicarious 
liability for torts committed by the worker that cause injury to third parties. 

 
• Liability for abuse, neglect or exploitation of the consumer. In states that 

provide for a civil cause of action for abuse of a vulnerable adult, the 
representative may be liable to the consumer if the representative abuses, 
neglects or exploits consumer. The representative could also be criminally liable. 
Again, this is a very low-incidence risk. Finally, the representative may be a 
mandatory reporter under the state APS law (Section II.D). 

 
Options to Address Liability Risks
 

• Fully inform the authorized representative of the liability risks. The 
authorized representative can be fully informed of each of these liability risks as 
part of the screening process for authorized representatives. 

 
• Document that the authorized representative has been informed of and 

agrees to these risks. It is desirable that the authorized representative sign a 
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written document in which the representative agrees to assume the duties and 
responsibilities of an authorized representative. This document should include a 
description of the responsibilities and risks associated with the role of an 
authorized representative.534 

 
• Follow the same options for consumers, as appropriate. The options for 

addressing liability risks for consumers apply to authorized representatives to the 
extent that they act in place of the consumer. 

 
 
D. Fiscal Agents 
 

For fiscal agents, the risk of personal injury liability is very limited. The possible 
theories of liability are speculative and difficult to prove, and even if the plaintiff is 
nonetheless successful, the amount of damages a consumer or worker will be able to 
recover is probably small. Thus, it is unlikely that a consumer or worker will find it 
worthwhile to pursue a legal action against a fiscal agent.  
 
FA Liability Risks
 

• Liability to consumers for breach of contract. In some states, the fiscal agent 
enters into an agreement directly with the consumer, creating the possibility of a 
breach of contract action by the consumer if the FA fails to issue a paycheck to 
the worker and the consumer loses the worker's services and suffers injury as a 
result. However, the possible theories of liability are speculative and difficult to 
prove, and even if the plaintiff is nonetheless successful, the amount of damages 
a consumer or worker will be able to recover for breach of contract is likely to be 
insignificant (Section III.A). 

 
• Tort liability to consumers and workers for failure to pay worker. Negligence 

resulting in failure to pay the worker could also give rise to a tort action by the 
worker or the consumer. Here, too, there are also serious legal obstacles to 
these claims, such as the difficulty of proving causation, and in any case, the 
amount of damages at stake are speculative at best (Section III.B). 

 
• Liability to consumers for negligent monitoring. A fiscal agent's negligence in 

monitoring a consumer's expenses and detecting problems could result in 
negative consequences for the consumer such as dis-enrollment from the 
CDPAS program, but here again there are serious legal obstacles to recovery, 
most notably the consumer's contributory negligence in deviating from the 
spending plan (Section III.C). 

 
                                                 
534 The Representative Screening Questionnaire and the Designation of Authorized Representative forms developed 
by the states of Arkansas and New Jersey can be used as a model, but should be modified to include a more explicit 
and complete discussion of the potential liability risks for authorized representatives. Copies of these documents are 
attached as Appendix D and Appendix E. 
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• Liability for failure to report abuse or neglect. A fiscal agent may be a 
mandatory reporter under the state's adult protective services (APS) law and may 
therefore be both civilly and criminally liable for failure to report abuse, neglect, or 
exploitation that comes to attention of the FA. Liability can easily be avoided by 
complying with any applicable APS reporting requirements (Section III.D). 

 
Options for Addressing Liability Risks
 

• Implement a quality management plan. The fiscal agent should consider 
implementing and adhering to an effective quality management plan. 

 
• Utilize liability insurance. The fiscal agent may want to obtain sufficient liability 

insurance to provide protection against the possibility of a large claim.  
 

• Seek assurances from the state regarding the adequacy of back-up plans. 
To protect against claims resulting from loss of a worker's services as a result of 
nonpayment, the fiscal agent may want to ask for assurances from the county or 
state agency that administers the CDPAS program that effective procedures are 
in place to ensure that consumers prepare and maintain an adequate back-up.  

 
• Check applicability of the state APS law. The fiscal agent can be advised to 

determine the scope and applicability of the reporting provisions of the state APS 
law and notify its employees of the law's requirements if they apply to the FA. 

 
 
E. Consultants 
 

In the Cash and Counseling model of CDPAS, consultants, rather than the state, 
are assigned the most critical program functions -- assisting the consumer in 
designating an authorized representative and developing the spending plan and the 
back up plan; providing consultation with regard to hiring, training and supervising 
workers; and monitoring program quality and initiating action to correct problems. The 
way the program defines and implements these functions of the consultant is critical to 
the liability risk analysis, for liability risk follows function. For example, there is a point at 
which a consultant could become too involved in and exercise too much control over the 
delivery of services, such that a court might deem them to be real employer or at least 
co-employer of the worker. At that point, they would become vicariously liable for injury 
to consumers caused by worker negligence.  
 

Fortunately, the risk of vicarious liability of consultants is not significant in the Cash 
and Counseling Demonstration, because the three programs appear to effectively 
communicate and follow the principle that the consumer bears primary responsibility for 
decisions regarding development of the spending plan and back-up plan and selection 
and supervision of workers, including hiring/firing, training, and scheduling of workers. 
This separation of responsibility should protect the consultant from being deemed 
vicariously liable for injury to consumers caused by workers or by deficiencies in the 
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spending plan or back-up plan. Vicarious liability aside, consultants still carry some risk 
of direct liability for negligence in carrying out their own assigned responsibilities.  
 

Consultants can effectively protect themselves against liability by: (1) being very 
clear in practice about staying within the bounds of consultation versus case 
management; (2) complying with program procedures and instructions carefully and 
executing all responsibilities conscientiously and with reasonable care; and (3) making it 
clear all times that it is the role of the consumer, not the consultant, to make decisions 
regarding the consumer's care. 
 
Consultant Liability Risks
 

• Liability for negligent designation of an authorized representative. To the 
extent that the consultant takes on responsibility for screening and/or approving 
an authorized representative, the consultant may be liable to the consumer for 
negligence in investigating, evaluating, or approving that selection if the 
representative is negligent in performing his or her responsibilities or otherwise 
fails to act in the consumer's best interest (Section IV.A). 

 
• Liability for negligent assistance in the development of the spending plan 

and back-up plan. If the consultant provides inadequate or incorrect advice, the 
consultant may be liable for negligent assistance in the development of the 
spending plan or back-up plan. In states that give consultants authority to 
approve the spending plan and/or the back-up plan, the consultant may be liable 
for negligent approval of a deficient plan (Section IV.B). 

 
• Liability for negligent assistance in hiring, training and supervising 

workers. Similarly, if the consultant negligently provides inadequate or incorrect 
advice regarding hiring, training or supervising workers, the consultant may be 
liable for negligence if the consumer who relies on that advice is subsequently 
injured (Section IV.C). 

 
• Liability for negligent monitoring. A consultant may be liable if the consultant 

is negligent in monitoring program quality or fails to initiate action to correct 
problems identified in the course of monitoring, resulting in injury to the consumer 
(Section IV.D). 

 
• Liability for failure to report abuse or neglect. A consultant may be a 

mandatory reporter under the state's adult protective services (APS) law and may 
therefore face both civil and criminal liability for failure to report abuse or neglect 
that comes to the attention of the consultant (Section IV.E). 

 
Options for Addressing Liability Risks
 

• Implement a quality management plan. The consultant agency can consider 
implementing and adhering to an effective quality management plan. The quality 
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management plan should include provisions to ensure that the consultant follows 
all written procedures or instructions regarding the consultant's activities. 

 
• Utilize liability insurance. The consultant agency may want to obtain sufficient 

liability insurance to provide protection against the possibility of a large claim.  
 

• Clearly communicate and document the consultant's role. The extent and 
limitations of the consultant's role can be clearly communicated to the consumer. 
This should be done both orally and by having the consumer read and execute a 
Consumer/Consultant Agreement that spells out the respective responsibilities of 
consumers and consultants.535  [See copy at Appendix C.] 

 
• Ensure that important decisions are made by the consumer. In the Cash and 

Counseling model, although the consultant can and should answer questions and 
facilitate decision-making by presenting options, all important decisions should 
be made by the consumer. If the consultant believes a consumer's decision is not 
just unwise but potentially dangerous, the consultant can communicate the 
concern to the consumer, while making it clear that the consultant is only giving 
the consumer advice and that the decision is ultimately the consumer's. If the 
consumer disagrees with the consultant's advice, the consultant should 
document the fact that the advice was given and that the consumer elected to 
disregard the advice. 

 
• Adopt clear and explicit criteria for the approval of spending plans and 

back-up plans. In states that give consultants authority to approve the spending 
plan and/or the backup plan, it is desirable that the state adopt clear and explicit 
minimum criteria for the approval of such plans, including guidance regarding the 
circumstances in which consultants are authorized to override a consumer's 
preference and withhold approval from the plan or to terminate the consumer 
from the consumer-directed program. 

 
• Check applicability of the state APS law. The consultant agency can 

determine the scope and applicability of the reporting provisions of the state APS 
law and advise its employees of the law's requirements if they apply to 
consultants. 

 
 

                                                 
535 Florida's "Consumer/Consultant Agreement," which lists the responsibilities of consumers and consultants, is a 
good model. The consumer's responsibilities include: "write a purchasing plan;" "train workers about their job duties 
and what you expect from them;" and "contact your consultant if you have concerns about something, so small 
problems don't become big problems." The consultant's responsibilities to the consumer include: "provide training;" 
"review... [the] purchasing plan and backup plan;" and "review... monthly budget reports from the project 
bookkeeper." The agreement also lists "What the Consultant will not do," including "interview, hire, train or 
supervise your workers;" "find back-up or emergency workers;" and "write your purchasing plan." Consumer 
Directed Care Research Project, Florida Agency For Health Care Administration (December 1999) (emphasis 
added). A copy of the agreement is attached as Appendix C. 
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F. States 
 

In the Cash and Counseling model of CDPAS, the state's risk of liability for 
personal injury is greatly reduced. Most of the functions that were performed by the 
state or a provider agency in traditional Medicaid-funded home care services are now 
unbundled and performed by consumers (e.g., hiring and supervising workers), 
consultants (e.g., advising consumers and monitoring care), and fiscal agents (e.g., 
payroll services for workers). The core functions that continue to be formed by the state, 
such as enrolling consumers and responding to serious problems in connection with 
consumer care, carry some risk of liability, but if the state program is well structured and 
operated in accordance with that structure, this risk is minimal. 
 
State Liability Risks
 

• Liability for failure to obtain adequate consent. State programs that elect not 
to screen applicants to determine whether the applicant is an appropriate 
candidate for CDPAS risk liability if the state enrolls a consumer without first 
obtaining the consumer's clear agreement to participate in the program (Section 
V.A). 

 
• Liability for failure to adopt adequate criteria and procedures for selection 

of an authorized representative for consumers who lack the capacity to 
designate a representative. The relatively informal criteria and procedures for 
selection of an authorized representative that are now in effect in the Cash and 
Counseling states create the risk that the state may be liable if a representative 
mismanages a consumer's care, particularly the care of a consumer who lacks 
the capacity to designate a representative (Section V.B). 

 
• Liability for negligent response to a problem or complaint regarding 

consumer's care. The state will be liable if it fails to exercise ordinary care in 
responding to a problem or complaint regarding a consumer's care. However, 
this liability risk is no different from that faced in agency-provided care (Section 
V.C). 

 
• Liability as alleged employer of individual provider. If the state is found to be 

the employer of the individual provider, the state will be vicariously liable for torts 
committed by that person while acting within the scope of employment and for 
worker's compensation if the worker is injured on the job. However, in the Cash 
and Counseling model, where the consumer, and not the state (or fiscal agent), 
controls the key employer functions (hiring/firing, assigning and scheduling tasks, 
training, and supervision), the risk of such liability is negligible (Section V.D). 

 
• Vicarious liability for consultant's or fiscal agent's negligence and other 

tortious conduct. Even though the state identifies an individual who provides 
consultant or fiscal agent services as an independent contractor, if the state 
exercises sufficient control over the independent contractor, the state can 
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nevertheless be found to be the employer of that contractor and will be 
vicariously liable for the contractor's negligence and other tortious conduct. In the 
Cash and Counseling model, the state typically does not exercise such control 
(Section V.E). 

 
• Liability based on non-delegable duty. The state will be liable if a tortious act 

is committed by the consultant or the fiscal agent while carrying out a 
nondelegable duty of the state. The concept of "nondelegable duty" has been 
used in those cases where a court concludes that as a matter of policy, the 
government should be responsible for the torts of independent contractors who 
are carrying out the work of or executing a responsibility of the government. 
However, courts vary in how they approach this issue, and the content of statutes 
or regulations setting forth the state's responsibilities in connection with CDPAS 
is likely to determine whether a nondelegable duty exists (Section V.E). 

 
• Liability for failure to provide effective emergency back-up care. The Cash 

and Counseling Demonstration states required consumers to develop back-up 
strategies as part of the planning process, but if the state takes on a system-wide 
role in securing or providing emergency back-up, the state will take on 
significantly greater risk of liability for failure of back-up care, depending upon the 
level of responsibility and function assumed. As in the Cash and Counseling 
Demonstration, the state could take on little or no responsibility by placing the 
responsibility for back-up on the consumer's shoulders. It could assume 
responsibility to make reasonable efforts to provide back-up, and this could take 
myriad forms. Or, as required by the current federal Independence Plus Medicaid 
waiver templates for CDPAS programs, the state could be required to "assure" 
emergency backup care for consumers. Undertaking a responsibility to "assure" 
emergency back-up brings with it a high level of liability risk if the state's 
emergency backup system fails, and the consumer suffers injury as a result 
(Section V.F). 

 
Options for Addressing Liability Risks
 

• Institute procedures to verify the consumer's voluntary choice to 
participate in the program. The agreement of the consumer, or the consumer's 
authorized representative, must be voluntary (that is, a matter of free choice, 
which means the availability of traditional agency care should be preserved as an 
option); the consumer should be fully informed about relevant information 
regarding the decision to participate in CDPAS (that is, all information needed to 
make a voluntary and intelligent decision); and the consumer must have the 
capacity to understand relevant information and make a choice. 

 
• Consider adopting more formal criteria and procedures for the designation 

of an authorized representative. To avoid a possible claim that the state's 
criteria and procedures for designating an authorized representative are 
inadequate, the state may consider adopting: (1) a procedure whereby 
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consumers who have capacity can make an advance designation of a 
representative to serve if and when needed; and (2) for consumers who lack 
capacity, adopt the more formal procedures described in Section V.B.536  In 
addition, the state should consider adopting heightened monitoring requirements 
for consumers whose care is directed by a representative. 

 
• Adopt a quality management plan in connection with consultant monitoring 

and the state's response to problems that are reported by consultants. 
Because failure to detect or respond properly to situations that present a serious 
threat to the consumer's health or safety can result in a substantial damage 
award, it is desirable that the state define the nature and frequency of monitoring 
clearly in program procedures and materials, carry out the function as envisioned 
consistently, and act upon information gathered in the process, especially if the 
information suggests management or care problems. 

 
• Avoid vicarious liability as the employer of workers by following the Cash 

and Counseling model. If a state divides responsibilities according to the Cash 
and Counseling model, there is very little risk that the state will be found to be the 
employer of the worker. Communication of the division of responsibilities is 
equally important and should include: (1) execution of an employment agreement 
by the worker and the consumer; and (2) consistent identification of the 
consumer as the worker's employer on payroll records, government forms, and 
other documents.  

 
• Minimize the risk of vicarious liability for the torts of consultants and fiscal 

agents by avoiding indicia of an employment relationship. The state can 
effectively protect itself against potential vicarious liability for the torts of 
individuals with whom it contracts for consultant or fiscal agent services by 
avoiding the indicia of an employment relationship, such as the right of control 
over the manner, means and details of the work.537 

 
• Take care to avoid assumption of additional potential liability risks when 

drafting regulations, rules and protocols relating to the CDPAS. As is 
discussed in the introduction to Section IV and in Section V.E, the courts typically 
look at government regulations, rules and protocols in determining the scope of 
the state's duty to its citizens, particularly its vulnerable citizens. Therefore, when 
drafting such documents, states should be careful to avoid inadvertently creating 
potential liability issues, such as nondelegable duties or duties to undertake 

                                                 
536 These procedures, which are described in greater detail in Section V.B, include: (1) an assessment of whether the 
consumer lacks capacity both to self-direct the consumer's care and to designate an authorized representative; (2) if 
the state has a statute that designates a default surrogate for medical decision-making, give a preference to 
designation of that surrogate as the representative; and (3) in the absence of such a statute, the consultant should 
assess all reasonably available representatives. 
537 More specific indicia that an employment relationship exists include the "right to discharge the employee, 
payment of regular wages, taxes, workers' compensation insurance and the like, long-term or permanent 
employment, and detailed supervision of the work." Dobbs, Torts, supra note 30, at 917 
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specific responsibilities in connection with CDPAS, by including clear and 
consistent descriptions of the responsibilities of both the state and of consumers, 
workers, authorized representatives, fiscal agents, and consultants. 

 
• Negotiate an indemnity clause in contracts with consultants and fiscal 

agents. To protect again vicarious liability for the torts of consultants and fiscal 
agents, the state can include a clause in its contracts that provides for 
indemnification of the state for claims arising from the consultant or fiscal agent's 
conduct. 

 
• Enact legislation limiting liability in connection with CDPAS. If liability is still 

a serious concern, the state can consider enacting legislation limiting liability or 
providing for immunity in connection with some or all claims in connection with 
CDPAS. This is the approach used by California in connection with its IHSS 
program (Section VI.A). 
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